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Briefings on how to use the Federal Register
For information on a briefing in New York City, see
announcement on the inside cover of this issue.

Now Available Online via
GPO Access

Free online access to the officia editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see http://www.nara.gov/
fedreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federal Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
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downloaded.
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/www.access.gpo.gov/nara. Those without World Wide Web access
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in as guest with no password.
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Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
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in the Federal Register.
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
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documents.
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Presidential Documents

Title 3—

The President

Proclamation 7120 of September 12, 1998

Ovarian Cancer Awareness Week, 1998

By the President of the United States of America

A Proclamation

We have many weapons at hand in our war against cancer, and among
the most effective is early diagnosis. With ovarian cancer in particular—
sometimes called the *“‘silent killer” because it shows no obvious signs
or symptoms until late in its development—early diagnosis can mean the
difference between life and death. Of the estimated 26,000 American women
who were diagnosed with ovarian cancer last year, an estimated 14,000
died. Currently, almost 70 percent of women with ovarian cancer are not
diagnosed until the disease is in its advanced stages; in many cases, the
cancer has already spread by the time it is discovered.

We know relatively little about why some women develop this deadly dis-
ease. While every woman is at risk, we do know that ovarian cancer occurs
somewhat more frequently in women who have never been pregnant. Women
who have had breast cancer or who have a family history of breast or
ovarian cancer are also at increased risk. There are other genetic factors
as well that can affect the incidence of ovarian cancer.

We do have hope in our fight against this cancer. Scientists at medical
centers and hospitals across our Nation are developing significant new infor-
mation that holds promise for the future, particularly for research in genetic
susceptibility and prevention, diagnostic imaging, screening and diagnosis,
and treatment. For example, because of their knowledge about the ovarian
cancer risk genes, researchers are now able to work on developing prevention
and screening with women in families at high risk. Researchers are also
making progress in the area of treatment through improvements in existing
chemotherapy regimens.

While we take heart from these promising developments, we also recognize
the need for an increased awareness and understanding of ovarian cancer.
As we observe Ovarian Cancer Awareness Week and affirm our national
commitment to fighting this devastating disease, | encourage all American
women and their families to learn more about ovarian cancer, and | urge
health care professionals to emphasize to their patients the importance of
regular examinations. By doing so, we can build on the progress we have
made in our crusade against cancer and ensure healthier, longer lives for
women.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim September 13 through
September 19, 1998, as Ovarian Cancer Awareness Week. | encourage the
American people to observe this week with appropriate ceremonies and
activities.
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[FR Doc. 98-24945
Filed 9-15-98; 8:45 am]
Billing code 3195-01-P

IN WITNESS WHEREOF, | have hereunto set my hand this twelfth day
of September, in the year of our Lord nineteen hundred and ninety-eight,
and of the Independence of the United States of America the two hundred

and twenty-third.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
RIN 3150-AG00

Physical Protection for Spent Nuclear
Fuel and High-Level Radioactive
Waste: Technical Amendment

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
concerning the physical protection of
spent nuclear fuel and high-level
radioactive waste stored at independent
spent fuel storage installations,
monitored-retrievable storage
installations, and geologic repository
operations areas. This action is
necessary to correct the inappropriate
inclusion of surveillance/assessment
and illumination systems within the
requirement for tamper indication and
line supervision.

DATES: The final rule is effective
November 12, 1998, unless significant
adverse comment is received by October
16, 1998. If the rule is withdrawn,
timely notice will be published in the
Federal Register.

ADDRESSES: Mail comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemakings and
Adjudications Staff.

Deliver comments to 11555 Rockville
Pike, Maryland, between 7:30 am and
4:15 pm on Federal workdays.

You may also provide comments via
the NRC’s interactive rulemaking
website through the NRC home page
(http://www.nrc.gov). From the home
page, select “‘Rulemaking’ from the tool
bar. The interactive rulemaking website
can then be accessed by selecting ““New
Rulemaking Website.”” This site
provides the ability to upload comments

as files (any format), if your web
browser supports that function. For
information about the interactive
rulemaking website, contact Ms. Carol
Gallagher, (301) 415-5905, e-mail
cag@nrc.gov.

Copies of any comments received may
be examined at the NRC Public
Document Room, 2120 L Street NW
(Lower Level), Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Barry Mendelsohn, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-7262.

SUPPLEMENTARY INFORMATION: Because
NRC considers this action
noncontroversial, the NRC is publishing
it in final form. This action will become
effective on November 12, 1998.
However, if the NRC receives significant
adverse comment by October 16, 1998,
the NRC will publish a document that
withdraws this action. In the proposed
rules section of this issue of the Federal
Register, NRC is publishing a separate
document that will serve as the proposal
to approve the rule should adverse
comment be received. Any significant
adverse comment will be addressed in

a subsequent final rule. The NRC will
not initiate a second comment period on
this action.

Background

The purpose of this amendment to 10
CFR 73.51, “Physical Protection for
Spent Fuel and High-Level Radioactive
Waste’” and, specifically, paragraph
(d)(11), is to delete surveillance/
assessment and illumination systems
from the requirement for tamper
indication and line supervision. These
types of systems were added to this
particular portion of the regulation in
error and it is not the intent of the NRC
that affected licensees provide tamper
indication or line supervision for
required surveillance/assessment and
illumination systems. This protection is
not needed because these systems are
considered ‘“‘self-protecting,” i.e.,
tampering produces an obvious loss of
function rather than an unobvious
degradation. The requirement for
surveillance/assessment and
illumination systems to be maintained
in operable condition remains
unchanged. This rulemaking also
supersedes guidance found in the
Statement of Consideration of the

Federal Register Notice for the Physical
Protection for Spent Fuel and High-
Level Radioactive Waste (May 15,1998,
63 FR 26955). On page 26960, under the
section-by-section comparison of the
proposed versus final rule, the
discussion regarding proposed section
73.51(d)(13), revised as section (d)(11),
is amended to be consistent with the
corrective text of this rulemaking.

Environmental Impact: Categorical
Exclusion

The Commission has determined that
this final rule is the type of action
descibed in categorical exclusion 10
CFR 51.22(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number 3150—
0002.

Public Protection Notification

If an information collection does not
display a currently valid OMB number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

Regulatory Analysis

A regulatory analysis has not been
prepared for this Direct Final Rule
because this rule is corrective in nature
and is considered a minor,
nonsubstantive amendment; it has no
economic impact on NRC licensees or
the public.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1989, 5 U.S.C. 605(b),
the Commission certifies that this rule
does not have a significant impact upon
a substantial number of small entities.
The regulation affects entities licensed
to operate independent spent fuel
storage installations, monitored-
retrievable storage installations, and
geologic repository operations areas.
These entities do not fall within the
definition of small entities.



49414 Federal Register/Vol. 63, No. 179/Wednesday, September 16, 1998/Rules and Regulations

Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this rule
and, therefore, a backfit analysis is not
required because these amendments do
not involve any provisions that would
impose backfits as defined in 10 CFR
Chapter I.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects in 10 CFR Part 73

Criminal penalties, Hazardous
materials transportaion, Exports,
Imports, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements,
Security measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following final
amendment to 10 CFR Part 73.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 5841,
5844, 2297f).

Section 73.1 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C, 10155, 10161). Section 73.37(f) also
issued under sec. 301, Pub. L. 96-295, 94
Stat. 789 (42 U.S.C. 5841 note). Section 73.57
is issued under sec. 606, Pub. L. 99-399, 100
Stat. 876 (42 U.S.C. 2169).

2. Section 73.51(d)(11) is revised to
read as follows:

§73.51 Requirements for the physical
protection of stored spent nuclear fuel and
high-level radioactive waste.
* * * * *

d * * *

(11) All detection systems and
supporting subsystems must be tamper
indicating with line supervision. These
systems, as well as surveillance/
assessment and illumination systems,
must be maintained in operable
condition. Timely compensatory
measures must be taken after discovery
of inoperability, to assure that the

effectiveness of the of the security
system is not reduced.
* * * * *

Dated at Rockville, Maryland, this 26th day
of August, 1998.

For the Nuclear Regulatory Commission.
L. Joseph Callan,
Executive Director for Operations.
[FR Doc. 98-24715 Filed 9-15-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-31-AD; Amendment
39-10736; AD 98-18-20]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 and Model 737 Series
Airplanes Equipped with J.C. Carter
Company Fuel Valve Actuators

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 727
and Model 737 series airplanes, that
requires replacement of the actuator of
the engine fuel shutoff valve and the
fuel system crossfeed valve with an
improved actuator. This amendment is
prompted by a report indicating that,
during laboratory tests, the actuator
clutch on the engine fuel shutoff and
crossfeed valves failed to function
properly. The actions specified by this
AD are intended to prevent improper
functioning of these actuators, which
could result in a fuel imbalance due to
the inability of the flightcrew to
crossfeed fuel; improperly functioning
actuators also could prevent the pilot
from shutting off the fuel to the engine
following an engine failure and/or fire.
DATES: Effective October 21, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 21,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from J.C. Carter Company Inc.,
Aerospace Components and Repair
Service, 673 W. 17th Street, Costa Mesa,
California 92627-3605. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of

the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Sulmo Mariano, Aerospace Engineer;
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2175;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 727 and 737 series airplanes was
published as a supplemental notice of
proposed rulemaking (NPRM) in the
Federal Register on March 26, 1997 (62
FR 14373). That action proposed to
require replacement of the actuator of
the engine fuel shutoff valve and the
fuel system crossfeed valve with an
improved actuator. That action also
proposed to expand the applicability of
the proposed rule by including an
additional Kearfott actuator that is
subject to the addressed unsafe
condition.

Explanation of New Service
Information

The FAA has reviewed and approved
J.C. Carter Company Service Bulletin
61163-28-09, dated May 1, 1996.
Although no service bulletin revision
level was designated, this new service
bulletin was issued as an updated
revision of the original version, dated
September 28, 1995, which was
referenced in the supplemental NPRM
as the appropriate source of service
information for accomplishment of the
proposed replacement. The procedures
described in these two service bulletins
are essentially the same. However, the
new revision includes the following
additional clarifying information:

1. In Section Il, Accomplishment
Instructions, an additional reference to
737 Maintenance Manual (MM) 28—22—
11/400 was added to the first paragraph.

2. In Section Ill, Materials, only two
relevant changes were made. First, a
new optional actuator part number,
40574-1, was added to the itemized list
of part numbers. Second, information
regarding the model number and
nameplate of the new actuator was
added to the second Note following the
list of part numbers. In addition,
information regarding the nameplates
for Kearfott actuator models 3715-7 and
3715-8 was added to the first two
headings following the Note paragraphs.
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Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Several commenters support the
proposed rule. However, two other
commenters suggest certain changes to
the supplemental NPRM, which are
discussed in the following paragraphs.

Request to Stop Issuance

One commenter suggests that issuance
of a new AD is unnecessary for two
reasons:

1. The commenter states that, “‘based
upon the number of parts not returned
to J.C. Carter to date, it appears that
these parts are meeting their life
requirement of 10,000 cycles.” The
commenter also states that, ““since the
clutch binding problem results in a hard
failure with indication, we believe that
the potential clutch binding is not a
safety issue and thus, an AD is not
necessary for part numbers 3715-8 and
3715-9.”

The FAA does not concur with the
commenter’s statements. The FAA has
determined that the fundamental issue
is the improper functioning of certain
actuators due to clutch binding, which
could result in a fuel imbalance due to
the inability of the flightcrew to
crossfeed fuel or prevent the pilot from
shutting off the fuel to the engine
following an engine failure or fire. The
FAA has determined that clutch binding
is an identified safety issue, that an
airworthiness directive is the
appropriate vehicle for mandating such
action to correct the unsafe condition,
and that issuance of the final rule to
identify such part numbers is
appropriate and necessary to ensure the
continued safety of the fleet.

2. This same commenter advises that
part number (P/N) 3715-7 actuators had
a brush-sticking problem at cold
temperatures and that this problem is
latent. The commenter also advises that
all but 16 of such actuators have been
removed from service and returned to
J.C. Carter, the discrepant parts are
being tracked, the locations of 14 of the
16 discrepant parts are known, and the
locations of the remaining discrepant
parts are being pursued for their
removal from service. The commenter
states that it will continue to pursue
removal of P/N 3715-7 actuators from
service regardless of whether an
airworthiness directive is issued.

The FAA acknowledges that the
manufacturer is continuing its efforts to
remove all of the discrepant P/N 3715—
7 actuators from service. However, in

accordance with various bilateral
airworthiness agreements with countries
around the world, the FAA is obligated
to advise foreign airworthiness
authorities of unsafe conditions
identified in products manufactured in
the United States; the issuance of AD’s
is the means by which the FAA satisfies
this obligation. Therefore, the issuance
of this AD is both warranted and
necessary.

Request to Reduce Number of Affected
Airplanes

The airplane manufacturer states that
J.C. Carter estimates there are only 200
Kearfott actuators that may be in
service. The commenter adds that,
therefore, the number of airplanes that
will require accomplishment of the AD
is much lower than the 2,190 airplanes
estimated in the supplemental NPRM.
The FAA acknowledges that 200
actuators may be in service. However,
because these actuators could be
installed on any airplane in the fleet of
2,190 U.S.-registered airplanes, the FAA
finds it appropriate to reflect that
number in the cost impact information,
below. No change to the final rule is
necessary in this regard.

Request to Cite Latest Service Bulletin
Revision

One commenter states that the
updated revision of J.C. Carter Service
Bulletin 61163-28-09, dated May 1,
1996, is approved by the FAA and has
been released to all operators. Because
this service bulletin includes the new
optional actuator part number and some
additional information, the commenter
requests that the action required by the
supplemental NPRM be accomplished
in accordance with the latest service
bulletin. Another commenter states that,
“The release date of J.C. Carter Service
Bulletin 61163—-28-09 is May 1, 1996,
not September 28, 1995.”

The FAA concurs with the requests to
cite the latest release of this service
bulletin (described previously). The
FAA has determined that the new
optional actuator part does not impose
any additional burden or cost on the
operator. Paragraph (a) of the final rule
has been changed to cite both versions
of the service bulletin as appropriate
sources of service information for
accomplishment of the replacement.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither

increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 4,137 Model
727 and 737 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 2,190 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 3
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts would be supplied by
J.C. Carter Company at no cost to
operators. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $394,200, or $180 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
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Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-18-20 Boeing: Amendment 39-10736.
Docket 96—-NM—-31-AD.

Applicability: Model 727 and Model 737
series airplanes, equipped with J.C. Carter
Company fuel valve actuators having part
number (P/N) 40574-2 (Kearfott Models
3715-7 and -8) or 40574-5 (Kearfott Model
3715-9); certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent improper functioning of a
certain actuator, which could result in a fuel
imbalance due to the inability of the
flightcrew to crossfeed fuel, or which could
prevent the pilot from shutting off the fuel to
the engine following an engine failure and/
or fire, accomplish the following:

(a) Within 36 months after the effective
date of this AD, replace any actuator having
P/N 40574-2 (Kearfott Models 3715-7 and
—8) or P/N 40574-5 (Kearfott Model 3715-9)
on the fuel system crossfeed valve and the
engine shutoff valves with either a new
actuator having P/N 40574-1 (General Design
Model 3715-6) or P/N 40574—4, or an
actuator having P/N 40574-2 with a
nameplate identified in paragraph Ill,
Material, of either J.C. Carter Company
Service Bulletin 61163-28-09, dated
September 28, 1995, or J.C. Carter Company
Service Bulletin, 61163—-28-09, dated May 1,
1996, that is not affected by a manufacturer’s
recall (reference Figure 1.0 of the service
bulletin). The replacement shall be done in
accordance with either J.C. Carter Company
Service Bulletin 61163-28-09, dated
September 28, 1995, or J.C. Carter Company
Service Bulletin 61163-28-09, dated May 1,
1996.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,

Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) The replacement shall be done in
accordance with either J.C. Carter Company
Service Bulletin 61163-28-09, dated
September 28, 1995, or J.C. Carter Company
Service Bulletin 61163-28-09, dated May 1,
1996. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from J.C. Carter Company Inc., Aerospace
Components and Repair Service, 673 W. 17th
Street, Costa Mesa, California 92627-3605.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
October 21, 1998.

Issued in Renton, Washington, on August
28, 1998.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-24245 Filed 9-15-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-10-AD; Amendment
39-10754; AD 98-19-12]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce,
plc RB211 Trent 700 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Rolls-Royce, plc RB211
Trent 700 series turbofan engines. This
action requires repositioning of the oil
metering jet up into the oil distributor
within the bevel gearshaft, followed by
repetitive inspections of the Magnetic
Chip Detector (MCD). Evidence of
driving bevel gearshaft ball bearing

failure requires replacement of the Step
Aside Gearbox (SAGB). This
amendment is prompted by reports of
uncommanded engine rundowns caused
by failure of the SAGB driving bevel
gearshaft ball bearing due to oil
starvation. This causes a loss of drive to
the external gearbox and accessories,
resulting in an inflight engine
shutdown. The actions specified in this
AD are intended to prevent inflight
engine shutdowns caused by SAGB
driving bevel gearshaft ball bearing
failure.

DATES: Effective October 1, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
November 16, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE-
10-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: **9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The service information referenced in
this AD may be obtained from Rolls-
Royce North America, Inc., 2001 South
Tibbs Ave., Indianapolis, IN 46241;
telephone (317) 230-3995, fax (317)
230-4743. This information may be
examined at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7176,
fax (781) 238—7199.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United

Kingdom (UK), recently notified the
FAA that an unsafe condition may exist
on Rolls-Royce, plc (R-R) RB211 Trent
700 series turbofan engines. The CAA
advises that they have received reports
of 4 uncommanded engine rundowns
caused by failure of the Step Aside
Gearbox (SAGB) driving bevel gearshaft
ball bearing and loss of drive to the
external gearbox and accessories,
resulting in an inflight shutdown. The
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investigation revealed that the ball
bearing failures were due to inadequate
oil flow to the bearing as a result of
movement of the oil jet due to windage
affects inside the gearbox. There are
currently no affected engines operated
on aircraft of U.S. registry. This AD,
then, is necessary to require
accomplishment of the required actions
for engines installed on aircraft
currently of foreign registry that may
someday be imported into the U.S.
Accordingly, the FAA has determined
that notice and prior opportunity for
comment are unnecessary and good
cause exists for making this amendment
effective in less than 30 days. This
condition, if not corrected, could result
in inflight engine shutdowns caused by
SAGB driving bevel gearshaft ball
bearing failure.

R-R has issued Service Bulletin (SB)
No. RB.211-72-C270, dated June 1,
1997, that specifies procedures for
repositioning the oil metering jet up into
the oil distributor within the bevel
gearshaft, and SB No. RB.211-79-C135,
dated July 4, 1997, that specifies
procedures for inspections of the
Magnetic Chip Detector for evidence of
SAGB driving bevel gearshaft ball
bearing failure. The CAA classified
these SBs as mandatory and issued ADs
001-05-97 and 002-06-97 in order to
assure the airworthiness of these
engines in the UK.

This engine model is manufactured in
the UK and is type certificated for
operation in the United States under the
provisions of §21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of the same
type design registered in the United
States, this AD requires, prior to further
flight, repositioning of the oil metering
jet up into the oil distributor within the
bevel gearshaft. In addition, this AD
requires repetitive inspections of the
Magnetic Chip Detector at intervals
between 60 hours minimum time in
service (TIS) and 130 hours maximum
TIS since last inspection. If evidence of
a bearing failure is found, this AD
requires replacement of the Step Aside
Gearbox with a serviceable part. The
actions would be required to be

accomplished in accordance with the
SBs described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-ANE-10-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-19-12 Rolls-Royce, plc: Amendment
39-10754. Docket 98—ANE-10-AD.
Applicability: Rolls-Royce, plc (R-R)
RB211 Trent 700 series turbofan engines,
installed on but not limited to Airbus A330
series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.
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To prevent inflight engine shutdowns
caused by Step Aside Gearbox (SAGB)
driving bevel gearshaft ball bearing failure,
accomplish the following:

(a) Prior to further flight, reposition the oil
metering jet up into the oil distributor within
the bevel gearshaft in accordance with R-R
Service Bulletin (SB) No. RB.211-72—-C270,
dated June 1, 1997.

(b) Perform initial and repetitive
inspections of the Magnetic Chip Detector for
evidence of SAGB driving bevel gearshaft
ball bearing failure in accordance with R-R
SB No. RB.211-79-C135, dated July 4, 1997,
as follows:

(1) Perform the initial inspection in
accordance with R—R SB No. RB.211-79—
C135, within 60 hours time in service (TIS)
after repositioning the oil metering jet up into
the oil distributor within the bevel gearshaft
in accordance with R-R Service Bulletin (SB)
No. RB.211-72-C270.

(2) Thereafter, inspect at intervals between
60 hours minimum TIS and 130 hours
maximum TIS since last inspection.

(3) If evidence of a SAGB driving bevel
gearshaft ball bearing failure is found, replace
the SAGB with a serviceable part.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(d) Special flight permits may be issued in
accordance with 8§ sections 21.197 and
21.199 of the Federal Aviation Regulations
(14 CFR 21.197 and 21.199) to operate the
aircraft to a location where the inspection
requirements of this AD can be
accomplished.

(e) The actions required by this AD shall
be performed in accordance with the
following R-R SBs:

Document

No. Date

Pages

RB.211-72-C270
Total pages:
7.
RB.211-79-C135
Total pages:
2.

1-7 | June 1, 1997.

1-2 | July 4, 1997.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Rolls-Royce North America, Inc., 2001
South Tibbs Ave., Indianapolis, IN 46241,
telephone (317) 230-3995, fax (317) 230—
4743. Copies may be inspected at the FAA,
New England Region, Office of the Regional
Counsel, 12 New England Executive Park,
Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(f) This amendment becomes effective on
October 1, 1998.

Issued in Burlington, Massachusetts, on
September 8, 1998.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 98-24645 Filed 9-15-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-07-AD; Amendment
39-10753; AD 98-19-11]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Limited, Aero Division-Bristol/
S.N.E.C.M.A. Olympus 593 Series
Turbojet Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Rolls-Royce Limited, Aero
Division-Bristol/S.N.E.C.M.A. Olympus
593 series turbojet engines. This action
requires initial and repetitive X-ray and
ultrasonic inspections of exhaust
diffuser vanes for corrosion and cracks,
and, if necessary, removal from service
of cracked exhaust diffusers and
replacement with serviceable parts. This
amendment is prompted by reports of
17 turbine exhaust diffuser modules
with one or more exhaust diffuser vanes
cracked. The actions specified in this
AD are intended to prevent exhaust
diffuser vane failure, which could result
in an adverse effect on the engine oil
and reheat systems, possibly causing an
inflight engine shutdown or damage to
the aircraft.

DATES: Effective October 1, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
November 16, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE—-
07—-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using

the following address: **9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The service information referenced in
this AD may be obtained from Rolls-
Royce, PO Box 3, Filton, Bristol BS12
7QE, England; telephone 01-17-979—
1234, fax 01-17-979-7575. This
information may be examined at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7747, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom (UK), recently notified the
Federal Aviation Administration (FAA)
that an unsafe condition may exist on
Rolls-Royce Limited, (R—-R)Aero
Division-Bristol/S.N.E.C.M.A. Olympus
593 Mk. 610-14-28 turbojet engines.
The CAA advises that they have
received reports of 17 turbine exhaust
diffuser modules containing at least one
cracked exhaust diffuser vane. In some
cases the exhaust diffuser vanes peeled
back due to vane leading edge cracking.
If the exhaust diffuser vanes peel back,
they can possibly expose the engine oil
and reheat systems imbedded inside the
exhaust diffuser vane and result in
bearing sump damage. There are
currently no affected engines operated
on aircraft of U.S. registry. This AD,
then, is necessary to require
accomplishment of the required actions
for engines installed on aircraft
currently of foreign registry that may
someday be imported into the U.S.
Accordingly, the FAA has determined
that notice and prior opportunity for
comment are unnecessary and good
cause exists for making this amendment
effective in less than 30 days. This
condition, if not corrected, could result
in exhaust diffuser vane failure, which
could result in an adverse effect on the
engine oil and reheat systems, possibly
causing an inflight engine shutdown or
damage to the aircraft.

R-R has issued Service Bulletin (SB)
No. OL.593-72-9042-422, Revision 1,
dated May 23, 1997, that specifies
procedures for X-ray inspections of
exhaust diffuser vanes for cracks and
corrosion, and if found cracked, removal
from service of the exhaust diffuser and
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replacement with a serviceable part. In
addition, R-R has issued SB No.
OL.593-72-9047-423, dated January 31,
1997, that specifies procedures for
ultrasonic inspections of corroded
exhaust diffuser vanes for leading edge
cracks, and if the exhaust diffuser fails
inspection, removal from service of the
exhaust diffuser and replacement with a
serviceable part. The CAA classified
these SBs as mandatory and issued ADs
005-01-97 and 006—-01-97 in order to
assure the airworthiness of these
engines in the UK.

This engine model is manufactured in
the UK and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of the same
type design registered in the United
States, the AD requires initial and
repetitive X-ray and ultrasonic
inspections of exhaust diffuser vanes for
cracks and corrosion, and, if necessary,
removal from service of the exhaust
diffuser and replacement with a
serviceable part. The actions would be
required to be accomplished in
accordance with the SBs described
previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be

amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—ANE-07—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-19-11 Rolls-Royce Limited, Aero
Division-Bristol/S.N.E.C.M.A.:
Amendment 39-10753. Docket 98—ANE—
07-AD.

Applicability: Rolls-Royce Limited, (R-R)
Aero Division-Bristol/S.N.E.C.M.A. Olympus
593 Mk. 610-14-28 turbojet engines,
installed on but not limited to British
Aerospace/Aerospatiale Concorde series
aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an exhaust diffuser vane
failure, which could result in an adverse
effect on the engine oil and reheat systems,
possibly causing an inflight engine shutdown
or damage to the aircraft, accomplish the
following:

(a) Perform initial and repetitive X-ray
inspections of exhaust diffuser vanes for
cracks and corrosion, in accordance with R—
R/S.N.E.C.M.A. Service Bulletin (SB) No.
OL.593-72-9042-422, Revision 1, dated May
23, 1997, as follows:

(1) Perform the initial inspection at the first
module exposure after accumulating 5,000
hours time since new (TSN).

(2) Thereafter, perform inspections at every
module exposure, or 2,000 hours time in
service (TIS) since last X-ray inspection,
whichever occurs later.

(3) If an exhaust diffuser vane is found
cracked, remove the exhaust diffuser from
service and replace with a serviceable part.

(4) If any evidence of corrosion is found,
perform an ultrasonic inspection for cracks in
accordance with paragraph (b) of this AD.

(b) Perform initial and repetitive ultrasonic
inspections for corrosion in the exhaust
diffuser vanes in accordance with R-R/
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S.N.E.C.M.A. SB No. OL.593-72-9047-423,
dated January 31, 1997, as follows:

(1) Perform the initial inspection no later
than 1,000 hours TIS since last X-ray
inspection in accordance with paragraph (a)
of this AD if no cracks are detected but
corrosion is found.

(2) Thereafter, perform inspections at
intervals not to exceed 250 hours TIS since
last ultrasonic inspection, or 1,000 hours TIS
since an X-ray inspection that discovered no
cracks, whichever occurs later.

(3) If cracking is found, remove the exhaust
diffuser from service and replace with a
serviceable part.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the inspection requirements
of this AD can be accomplished.

(e) The actions required by this AD shall
be performed in accordance with the
following R-R SBs:

Document Pages
No. revision Date
OL.593-72—- | 1-51 ......... May 23, 1997.
9042-422.
Total pages:
5
OL.593-72— | 1-7 Original | January 31,
9047-423. 1997.
Total pages:
7

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Rolls-Royce, P.O. Box 3, Filton, Bristol
BS12 7QE, England; telephone 01-17-979—
1234, fax 01-17-979-7575. Copies may be
inspected at the FAA, New England Region,
Office of the Regional Counsel, 12 New
England Executive Park, Burlington, MA; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(f) This amendment becomes effective on
October 1, 1998.

Issued in Burlington, Massachusetts, on
September 8, 1998.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 98-24643 Filed 9-16-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-42—AD; Amendment
39-10760; AD 98-19-19]

RIN 2120-AA64
Airworthiness Directives; Saab Model
SAAB 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Saab Model SAAB
2000 series airplanes, that requires a
one-time inspection to detect
discrepancies of the electrical harness of
the propeller de-icing system and of the
hydraulic pressure pipe from the engine
driven pump (EDP); and follow-on
corrective actions, if necessary. This
action is prompted by the issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent chafing of the hydraulic
pressure pipe of the EDP, which could
result in charring of the hydraulic tube
and consequent engine compartment
fire.

DATES: Effective October 21, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 21,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Saab Model
SAAB 2000 series airplanes was
published in the Federal Register on

March 26, 1998 (63 FR 14651). That
action proposed to require a one-time
inspection to detect discrepancies of the
electrical harness of the propeller de-
icing system and of the hydraulic
pressure pipe from the engine driven
pump (EDP); and follow-on corrective
actions, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

One commenter requests that the FAA
change paragraph (a)(1) of the proposed
rule from “prior to further flight, repair
in accordance with the service
bulletin,” to “prior to further flight, if
the routing is not correct, it must be
rerouted in accordance with Saab
Service Bulletin SAAB 2000-30-14 (the
appropriate service information
referenced in the proposed rule); that a
minimum clearance between the pipe
and harness has to be assured; and that,
if there is chafing through the outer
jacket or into the wires, the electrical
harness should be repaired.” The
commenter provided no justification for
the suggested change to the proposed
rule.

The FAA concurs that the actions to
correct any discrepancies could be more
specific. Therefore, the FAA has revised
paragraph (a)(1) of the final rule to
further define and clarify specific
“repair’ actions as the commenter
requests, and as specified in the service
bulletin.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 3 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 1 work
hour per airplane to accomplish the
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $180, or $60 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
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action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-19-19 SAAB AIRCRAFT AB:
Amendment 39-10760. Docket 98—NM—
42—-AD.

Applicability: Saab Model SAAB 2000
series airplanes, serial numbers 004 through
053 inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For

airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent chafing of the hydraulic
pressure pipe of the engine driven pump
(EDP), which could result in charring of the
hydraulic tube and consequent engine
compartment fire, accomplish the following:

(a) Within 30 days after the effective date
of this AD, accomplish the actions specified
in paragraphs (a)(1) and (a)(2) of this AD, in
accordance with Saab Service Bulletin SAAB
2000-30-014, Revision 01, dated January 9,
1998.

(1) Perform a one-time inspection to detect
discrepancies (incorrect routing, insufficient
clearance, and chafing) of the electrical
harness of the propeller de-icing system, left
and right sides. If any discrepancy is found,
prior to further flight, repair in accordance
with the service bulletin. Repair of any
discrepancy may involve, but is not limited
to, the following corrective actions: Rerouting
wires, ensuring adequate clearance between
the pipe and the harness, and repairing the
electrical harness if chafing has occurred
through the outer jacket or into the wires.

(2) Perform a one-time visual inspection to
detect chafing of the hydraulic pipe of the
EDP, left and right sides. If any chafing is
found, prior to further flight, replace the pipe
with a new or serviceable part.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Saab Service Bulletin SAAB 2000-30-
014, Revision 01, dated January 9, 1998. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Saab
Aircraft AB, SAAB Aircraft Product Support,
S-581.88, Linkdping, Sweden. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,

Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Swedish airworthiness directive SAD No.
1-121, dated January 9, 1998.

(e) This amendment becomes effective on
October 21, 1998.

Issued in Renton, Washington, on
September 9, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-24658 Filed 9-15-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-107—-AD; Amendment
39-10759; AD 98-19-18]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310, A300-600, and A320 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Airbus Model
A310, A300-600, and A320 series
airplanes, that currently requires
inspections to verify proper installation
of the grill over the air extraction duct
of the lavatory and to detect blockages
in the air extraction duct of the lavatory,
and correction of any discrepancies.
This amendment adds a requirement for
modification of the grill of the air
extraction duct, which, when
accomplished, terminates the repetitive
inspections. This amendment also
expands the applicability of the existing
AD to include additional airplanes. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent obstructions in the air
extraction system of the lavatory, which
may result in the failure of the smoke
detection system to detect smoke in the
lavatories.

DATES: Effective October 21, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 21,
1998.

The incorporation by reference of
Airbus AOT 26-12, Revision 1, dated
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July 4, 1994, was approved previously
by the Director of the Federal Register
as of March 17, 1995 (60 FR 11619,
March 2, 1995).

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 95-04-12,
amendment 39-9164 (60 FR 11619,
March 2, 1995), which is applicable to
certain Airbus Model A310, A300-600,
and A320 series airplanes, was
published in the Federal Register on
July 24, 1998 (63 FR 39771). The action
proposed to continue to require
inspections to verify proper installation
of the grill over the air extraction duct
of the lavatory and to detect blockages
in the air extraction duct of the lavatory,
and correction of any discrepancies. The
action also proposed to add a
requirement for modification of the grill
of the air extraction duct, which, when
accomplished, would terminate the
repetitive inspections. The action also
proposed to expand the applicability of
the existing AD to include additional
airplanes.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

One commenter supports the
proposed rule; the other commenter has
no objection to the proposed rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 36 Airbus
Model A310 series airplanes, 54 Airbus

Model A300-600 series airplanes, and
118 Airbus Model A320 series airplanes
of U.S. registry that will be affected by
this AD.

The inspections that are currently
required by AD 95-04-12, and retained
in this AD, take approximately 2 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required inspections on
U.S. operators is estimated to be
$24,960, or $120 per airplane, per
inspection cycle.

For Airbus Model A310 series
airplanes, the new required
modification will take approximately 5
work hours per airplane (5 lavatories
per airplane; 1 work hour per lavatory)
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the
modification required by this AD on
U.S. operators of Airbus Model A310
series airplanes is estimated to be
$10,800, or $300 per airplane.

For Airbus Model A300-600 and
A320 series airplanes, the new required
modification will take approximately 10
work hours per airplane (5 lavatories
per airplane; 2 work hours per lavatory)
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the
modification required by this AD on
U.S. operators of Airbus Model A300-
600 and A320 series airplanes is
estimated to be $103,200, or $600 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9164 (60 FR
11619, March 2, 1995), and by adding a
new airworthiness directive (AD),
amendment 39-10759, to read as
follows:

98-19-18 AIRBUS INDUSTRIE: Docket 97-
NM-107-AD. Supersedes AD 95-04-12,
Amendment 39-9164.

Applicability: Model A310 and A300-600
series airplanes on which Airbus
Modification 10156 has not been
accomplished (reference Airbus Service
Bulletin A310-26-2023 or A300-26-6024),
and Model A320 series airplanes on which
Airbus Modification 22561 (reference Airbus
Service Bulletin A320-26-1017) or Airbus
Modification 24548 (reference Airbus Service
Bulletin A320-26-1037) has not been
accomplished; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent obstructions in the air
extraction system of the lavatory, which may
result in the failure of the smoke detection
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system to detect smoke in the lavatories,
accomplish the following:

Restatement of Requirements of AD 95—
04-12

(a) Within 450 flight hours after March 17,
1995 (the effective date of AD 95-04-12),
perform an inspection of each lavatory to
verify proper installation of the grill over the
air extraction duct of the lavatories, and to
detect blockage in the air extraction duct of
the lavatories, in accordance with Airbus All
Operators Telex (AOT)

26-12, Revision 1, dated July 4, 1994.

(2) If the grill is found to be properly
installed and if no blockage is found, repeat
the inspection thereafter whenever the cover
over the air extraction duct of the lavatories
or any ceiling louver (grill) of the ceiling light
in the lavatory is removed or replaced for any
reason.

(2) If the grill is found to be improperly
installed and/or if blockage is found, prior to
further flight, correct any discrepancies
found, in accordance with Airbus AOT 26—
12, Revision 1, dated July 4, 1994. Repeat the
inspection thereafter whenever the cover
over the air extraction duct of the lavatories
or any ceiling louver (grill) of the ceiling light
in the lavatory is removed or replaced for any
reason.

New Requirements of This AD

(b) Within 500 flight hours after the
effective date of this AD, modify the grill of
the air extraction duct of the lavatory, in
accordance with Airbus Service Bulletin
A310-26-2030, Revision 02, dated April 4,
1997 (for Model A310 series airplanes);
A300-26-6030, Revision 02, dated April 4,
1997 (for Model A300-600 series airplanes);
or A320-26-1037, Revision 02, dated July 8,
1997 (for Model A320 series airplanes); as
applicable. Accomplishment of the
modification constitutes terminating action
for the inspection requirements of paragraph
(a) of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Airbus AOT 26-12, Revision 1, dated
July 4, 1994; Airbus Service Bulletin A310-
26-2030, Revision 02, dated April 4, 1997,
Airbus Service Bulletin A300-26—-6030,
Revision 02, dated April 4, 1997; or Airbus

Service Bulletin A320-26-1037, Revision 02,
dated July 8, 1997; as applicable.

(1) The incorporation by reference of
Airbus Service Bulletin A310-26—-2030,
Revision 02, dated April 4, 1997; Airbus
Service Bulletin A300—-26—6030, Revision 02,
dated April 4, 1997; and Airbus Service
Bulletin A320-26-1037, Revision 02, dated
July 8, 1997; is approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of
Airbus AOT 26-12, Revision 1, dated July 4,
1994, was approved previously by the
Director of the Federal Register as of March
17, 1995 (60 FR 11619, March 2, 1995).

(3) Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directives 96—-186—
204(B)R1, dated January 15, 1997, and 96—
007-073(B), dated January 3, 1996.

(f) This amendment becomes effective on
October 21, 1998.

Issued in Renton, Washington, on
September 9, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-24657 Filed 9-15-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-50-AD; Amendment
39-10758; AD 98-14-51]

RIN 2120-AA64

Airworthiness Directives; CFM
International CFM56—7B Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule, request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
T98-14-51 that was sent previously to
all known U.S. owners and operators of
CFM International CFM56—7B series
turbofan engines by individual
telegrams. This AD requires checks of
the Accessory Gearbox (AGB)/Transfer
Gearbox (TGB) Magnetic Chip Detector
(MCD) for abnormal magnetic particles
that indicate a pending starter gearshaft
failure, and, removal from service of
suspect starter gearshafts and

replacement with serviceable parts. This
amendment is prompted by reports of 2
inflight engine shutdowns due to
uncontained failures of the AGB starter
gearshafts. The actions specified by this
AD are intended to prevent a dual
inflight engine shutdown event, which
could result in a forced landing and loss
of the aircraft.

DATES: Effective October 1, 1998, to all
persons except those persons to whom
it was made immediately effective by
telegraphic AD T98-14-51, issued July
2, 1998, which contained the
requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
November 16, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE—
50-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: ‘‘9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The applicable service information
may be obtained from CFM
International, Technical Publications
Department, 1 Neumann Way,
Cincinnati, OH 45215; telephone (513)
552-2981, fax (513) 552—2816. This
information may be examined at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC
20001.

FOR FURTHER INFORMATION CONTACT:
Glorianne Messemer, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7132, fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: On July 2,
1998, the Federal Aviation
Administration (FAA) issued
telegraphic airworthiness directive (AD)
T98-14-51, applicable to CFM
International (CFMI) CFM56—7B series
turbofan engines, which requires checks
of the Accessory Gearbox (AGB)/
Transfer Gearbox (TGB) Magnetic Chip
Detector (MCD) for abnormal magnetic
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particles that indicate a pending starter
gearshaft failure, and, removal from
service of suspect starter gearshafts and
replacement with serviceable parts. That
action was prompted by reports of 2
inflight engine shutdowns on CFM56—
7B series turbofan engines installed on
Boeing 737-700 series aircraft. The
cause of the inflight engine shutdowns
were due to uncontained failures of the
AGB starter gearshafts. The
investigation revealed that the
gearshafts failed due to inadequate
fatigue capability caused by high
residual tensile stresses introduced
during the manufacturing process,
coupled with the elimination of
shotpeening in the gearshaft hub. The
manufacturing process has since been
modified. The starter gearshaft, part
number (P/N) 340-055-202-0, involved
in the events are part of a lot of 237
parts manufactured. All of the
production engines currently in revenue
service or as spares incorporate these
suspect starter gearshafts. The engines
have been identified by engine serial
number (ESN) in Table 1 of CFMI
CFM56-7B Service Bulletin (SB) No.
72-130, dated June 29, 1998, and the
suspect starter gearshafts have also been
identified by serial number (S/N) in that
table. Currently, all revenue service
Boeing 737-700 and 737-800 series
aircraft have the suspect starter
gearshafts installed in both engines;
therefore, this condition, if not
corrected, could result in a dual inflight
engine shutdown event, which could
result in a forced landing and loss of the
aircraft.

The FAA has reviewed and approved
the technical contents of CFMI CFM56—
7B SB No. 72-130, dated June 29, 1998,
that describes procedures for removal
from service of suspect starter gearshafts
and replacement with serviceable parts;
and CFMI CFM56-7B SB No. 72-132,
dated July 2, 1998, that describes
procedures for checks of the AGB/TGB
MCD for abnormal magnetic particles
that indicate a pending starter gearshaft
failure.

Since the unsafe condition described
is likely to exist or develop on other
engines of the same type design, the
FAA issued Telegraphic AD T98-14-51
to prevent a dual inflight engine
shutdown event. The AD requires, prior
to further flight, a check of the AGB/
TGB MCD on the No. 2 engine of the
aircraft for abnormal magnetic particles
that indicate a pending starter gearshaft
failure. If abnormal magnetic particles
are discovered, this AD requires, prior
to further flight, removal from service of
the starter gearshaft and replacement
with a serviceable part not identified by
S/N in Table 1 of CFMI CFM56-7B SB

No. 72-130, dated June 29, 1998. The
required actions are required for the No.
2 engine first because the AGB is
located on the inboard side of the No.

2 engine. An uncontained starter
gearshaft failure on the No. 2 engine
would expose the aircraft to a higher
risk of damage than an uncontained
starter gearshaft failure on the No. 1
engine. This AD also requires, on the
next calendar day after checking the No.
2 engine of the aircraft, an AGB/TGB
MCD check of the No. 1 engine of the
aircraft, and, if necessary, removal from
service of starter gearshafts. Thereafter,
the AGB/TGB MCD checks must be
alternated, every other calendar day,
between the No. 2 and No. 1 engines of
the aircraft.

This AD also requires, within 350
hours time in service (TIS) after the
effective date of this AD, or by August
1, 1998, whichever occurs first, on
aircraft with two affected engines
installed identified by ESN in Table 1 of
CFMI CFM56-7B SB No. 72-130, dated
June 29, 1998, on the No. 2 engine of
that aircraft, removal from service of
suspect starter gearshafts and
replacement with a serviceable part not
identified by S/N in Table 1 of that SB.
On aircraft with only one affected
engine identified by ESN in Table 1 of
that SB, this AD requires removal from
service of suspect starter gearshafts and
replacement with a serviceable part not
identified by S/N in Table 1 of that SB
within 725 hours TIS after the effective
date of this AD, or by September 1,
1998, whichever occurs first.
Installation of replacement serviceable
starter gearshafts constitutes terminating
action to the repetitive AGB/TGB MCD
checks. The calendar end-dates were
determined based upon risk analysis
and parts availability.

Finally, this AD requires reporting to
the Engine Certification Office of the
FAA within 5 working days of
replacement of the starter gearshaft; if
the ESN listed in Table 1 of CFMI
CFM56-7B SB No. 72-130, dated June
29, 1998, does not directly correspond
to the adjoining starter gearshaft serial
number, in order to verify that all
affected parts have been removed from
service. The actions are required to be
accomplished in accordance with the
Accomplishment Instructions in the SBs
described previously.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
telegrams issued on July 2, 1998, to all
known U.S. owners and operators of

CFMI CFM56-7B series turbofan
engines. These conditions still exist,
and the AD is hereby published in the
Federal Register as an amendment to
§39.13 of part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
make it effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—ANE-50—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
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correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-51 CFM International: Amendment
39-10758. Docket 98—ANE-50-AD.

Applicability: CFM International (CFMI)
CFM56-7B series turbofan engines, identified
by engine serial number (ESN) in CFMI
CFM56-7B Service Bulletin (SB) No. 72-130,
dated June 29, 1998. These engines are
installed on but not limited to Boeing 737—
600, 737-700, and 737-800 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (f)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a possible dual inflight engine
shutdown event, which could result in a

forced landing and loss of the aircraft,
accomplish the following:

(a) Prior to further flight, check the
accessory gearbox (AGB)/transfer gearbox
(TGB) magnetic chip detector (MCD) on the
No. 2 engine of the aircraft for abnormal
magnetic particles that indicate a pending
starter gearshaft failure, in accordance with
CFMI CFM56-7B SB No. 72-132, dated July
2, 1998, as follows:

(1) If magnetic particles are found to be
abnormal in accordance with CFMI CFM56—
7B SB No. 72-132, dated July 2, 1998, prior
to further flight, remove from service starter
gearshafts, part number (P/N) 340-055-202—-
0, and replace with a serviceable part not
identified by S/N in Table 1 of CFMI CFM56—
7B SB No. 72-130, dated June 29, 1998.

(2) On the next calendar day after checking
the No. 2 engine of the aircraft, perform an
AGB/TGB MCD check of the No. 1 engine of
the aircraft, and, if necessary, remove from
service starter gearshafts and replace with
serviceable parts in accordance with
paragraph (a)(1) of this AD.

(3) Thereafter, perform AGB/TGB MCD
checks alternately, every other calendar day,
between the No. 2 and No. 1 engines of the
aircraft, and, if necessary, remove from
service starter gearshafts and replace with
serviceable parts in accordance with
paragraph (a)(1) of this AD.

(b) Within 350 hours time in service (TIS)
after the effective date of this AD, or by
August 1, 1998, whichever occurs first, on
aircraft with two affected engines installed
identified by ESN in Table 1 of CFMI
CFM56-7B SB No. 72-130, dated June 29,
1998, remove from service suspect starter
gearshafts on the No. 2 engine and replace
with a serviceable part not identified by S/
N in Table 1 of that SB.

(c) Within 725 hours TIS after the effective
date of this AD, or by September 1, 1998,
whichever occurs first, on aircraft with only
one affected engine identified by ESN in
Table 1 of CFMI CFM56-7B SB No. 72-130,
dated June 29, 1998, remove from service
suspect starter gearshafts and replace with a
serviceable part not identified by S/N in
Table 1 of that SB.

(d) Installation of serviceable starter
gearshafts not identified by S/N in Table 1 of
CFMI CFM56-7B SB No. 72-130, dated June
29, 1998, constitutes terminating action to
the repetitive AGB/TGB MCD checks
required by paragraph (a) of this AD.

(e) Report to the Manager of the Engine
Certification Office of the FAA within 5
working days of replacement of the starter
gearshaft if the ESN listed in Table 1 of CFMI
CFM56-7B SB No. 72-130, dated June 29,
1998, does not directly correspond to the
adjoining starter gearshaft serial number to
verify that all affected parts have been
removed from service. The address is:
Manager, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; fax (781) 238—7199. Reporting
requirements have been approved by the
Office of Management and Budget and
assigned OMB control number 2120-0056.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(9) The actions required by this AD shall
be accomplished in accordance with the
following CFMI SBs:

Document No. Pages Date

CFM56-7B SB
No. 72-130.
Total pages: 33.
CFM56-7B SB
No. 72-132.
Total pages: 12.

1-33 | June 29, 1998.

1-12 | July 2, 1998.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from CFM International, Technical
Publications Department, 1 Neumann Way,
Cincinnati, OH 45215; telephone (513) 552—
2981, fax (513) 552—-2816. Copies may be
inspected at the FAA, New England Region,
Office of the Regional Counsel, 12 New
England Executive Park, Burlington, MA; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(h) This amendment becomes effective
October 1, 1998, to all persons except those
persons to whom it was made immediately
effective by telegraphic AD T98-14-51,
issued July 2, 1998, which contained the
requirements of this amendment.

Issued in Burlington, Massachusetts, on
September 8, 1998.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 98-24644 Filed 9-15-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Part 736

[Docket No. 980821223-8223-01]

RIN 0694—-AB74

Establishment of 24-Month Validity
Period for Certain Reexport

Authorizations and Revocation of
Other Authorizations

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration is amending the Export
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Administration Regulations (15 CFR
parts 730—774) by issuing General Order
No. 1 establishing a 24-month validity
period for all reexport authorizations
that do not contain any license validity
period and revoking those that have
been in effect for more than 24 months.
DATES: This rule is effective September
16, 1998.

ADDRESSES: Written comments on this
rule should be sent to Hillary Hess,
Director, Regulatory Policy Division,
Bureau of Export Administration,
Department of Commerce, P.O. Box 273,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Hillary Hess, Director, Regulatory Policy
Division, Bureau of Export
Administration, Telephone: (202) 482—
2440.

SUPPLEMENTARY INFORMATION:

Background

On March 25, 1996 (61 FR 12714), the
Bureau of Export Administration (BXA)
issued completely revised Export
Administration Regulations (EAR).
Among other things, the new
regulations established a general rule
that all licenses for export or reexport
would be limited to a 24-month validity
period and established procedures for
seeking extensions (8 750.7(g)).

The general practice before June 15,
1996, under the previous regulations,
was to issue reexport authorizations for
most countries without a set validity
period. Since requests for reexport
authorizations specified the items to be
reexported, the parties to the
transaction, and the dollar value
involved, the reexport authorizations
were available for as long as was
necessary to complete the transaction(s)
in question. In addition, a number of
reexport authorizations issued after June
15, 1996, did not include a specific
validity period.

BXA is issuing this general order to
bring any outstanding reexport
authorizations which were issued
without validity periods in line with the
general 24-month validity period
established in the new regulations.

This order revokes all outstanding
reexport authorizations issued with no
validity period before the 24-month
period preceding September 16, 1998 to
a country that has been designated by
the Secretary of State as a country that
has repeatedly provided support for acts
of international terrorism, effective
September 16, 1998. Designated
terrorist-supporting countries currently
are Cuba, Iran, Iraq, Libya, North Korea,
Sudan, and Syria. All other outstanding
reexport authorizations issued with no
validity period within the 24-months

preceding September 16, 1998 will be
revoked November 16, 1998. Reexport
authorizations issued with no validity
period within 24-months preceding
September 16, 1998 will expire 24-
months from the date of issuance of the
reexport authorization or November 16,
1998, which ever is longer. Extensions
of any such reexport authorizations may
be requested prior to the effective date
of this action in accordance with the
procedures set forth in § 750.7(9).
Should BXA provide specific notice to
a reexporter of an earlier revision,
suspension, or revocation date for such
reexport authorization, then the
information in the specific notice from
BXA shall be controlling.

The term *‘authorization” as used in
this rule encompasses the range of
reexport authorizations granted by BXA,
which includes licenses, individual
letters, and other types of notifications.

The Export Administration Act (EAA)
expired on August 20, 1994, the
President invoked the International
Emergency Economic Powers Act and
continued in effect the EAR and, to the
extent permitted by law, the provisions
of the EAA in Executive Order 12924 of
August 19, 1994, as extended by the
President’s notices of August 15, 1995
(60 FR 42767), August 14, 1996 (61 FR
42527), August 13, 1997 (62 FR 43629)
and August 13, 1998 (63 FR 44121).

Saving Clause

Shipments of items under reexport
authorizations revoked as a result of this
regulatory action that were on dock for
loading, on lighter, laden aboard an
exporting carrier, or en route aboard
carrier to a port of export pursuant to
actual orders for export before
September 16, 1998 may be exported in
accordance with the terms of the
previous reexport authorization
provisions up to and including
September 30, 1998. Any such items not
actually exported before midnight
September 30, 1998, require a new
license in accordance with this
regulation.

Rulemaking Requirements

1. This interim rule has been
determined to be not significant for
purposes of E.O. 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB Control Number. This rule
involves collection of information
requirements subject to the Paperwork

Reduction Act of 1980 (44 U.S.C. 3501
et seq.). This collection has been
approved by the Office of Management
and Budget under control number 0694—
0088.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this interim rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. 553 or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable.

List of Subjects in 15 CFR Part 736

Exports, Foreign trade.

Accordingly, part 736 of the Export
Administration Regulations (15 CFR
parts 730—799) are amended as follows:

PART 736—[AMENDED]

1. The authority citation for part 736
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.,
1701 et seq.; E.O. 12924, 59 FR 43437, 3 CFR,
1994 Comp., p. 917; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228 (1997); Notice of
August 15, 1995, 3 CFR, 1995 Comp. 501
(1996); Notice of August 14, 1996, 61 FR
42527, 3 CFR 1996 Comp., p. 298 (1997);
Notice of August 13, 1997 (62 FR 43629,
August 15, 1997); and Notice of August 13,
1998 (62 FR 44121, August 17, 1998).

2. Supplement No. 1 to part 736 is
revised to read as follows:

Supplement No. 1 To Part 736—General
Orders

General Order No. 1 of September 16, 1998;
Establishing a 24-month validity period on
reexport authorizations issued without a
validity period and revoking those exceeding
that period.

(a) Reexport authorizations issued within
24-months of the General Order. All reexport
authorizations issued with no validity period
within the 24-months preceding September
16, 1998 shall be deemed to have an
expiration date which shall be the date 24-
months from the date of issuance of the
reexport authorization or November 16, 1998,
whichever is longer.
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(b) Reexport authorizations issued before
the 24-month period preceding the General
Order. For reexport authorizations issued
with no validity period before the 24-month
period preceding September 16, 1998:

(1) Effective September 16, 1998, all such
outstanding reexport authorizations for
terrorist-supporting countries (see parts 742
and 746 of the EAR) are revoked.

(2) Effective November 16, 1998, all other
such outstanding reexport authorizations are
revoked.

(c) Extensions. If necessary, you may
request extensions of such authorizations
according to procedures set forth in § 750.7(g)
of the EAR.

(d) Specific Notice from BXA. If you have
received, or should you receive, specific
notice from BXA with regard to a reexport
authorization covered by this General Order,
informing you of a revocation, suspension, or
revision (including validity period) of any
such reexport authorization, then the terms
of that specific notice will be controlling.

(e) Definition of “‘authorization’. The term
“authorization” as used in this General Order
encompasses the range of reexport
authorizations granted by BXA, which
includes licenses, individual letters, and
other types of notifications.

Dated: September 10, 1998.
R. Roger Majak,

Assistant Secretary for Export
Administration.

[FR Doc. 98—-24829 Filed 9-15-98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 904
[SPATS No. AR-030-FOR]

Arkansas Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving an
amendment to the Arkansas regulatory
program (hereinafter referred to as the
“Arkansas program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Arkansas proposed
revisions to, and additions of,
regulations pertaining to definitions;
reclamation plans; disposal of excess
spoil; steep slope mining; permits
incorporating variances from
approximate original contour restoration
requirements for steep slope mining;
prime farmlands; performance standards
for coal exploration and prime
farmland; signs and markers; topsoil
and subsoil; hydrologic balance;
backfilling and grading; procedures for

assessment conference; and request for
adjudicatory public hearing. Arkansas
intends to revise its program to be
consistent with the corresponding
Federal regulations and to enhance
enforcement of its program.

EFFECTIVE DATE: September 16, 1998.

FOR FURTHER INFORMATION CONTACT:
Michael C. Wolfrom, Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6548, Telephone:
(918) 581-6430; e-mail address:
mwolfrom@mcrgw.osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Arkansas Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Arkansas
Program

On November 21, 1980, the Secretary
of the Interior conditionally approved
Arkansas’ program. You can find
background information on Arkansas’
program, including the Secretary’s
findings, the disposition of comments,
and the conditions of approval in the
November 21, 1980, Federal Register
(45 FR 77003). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 904.10, 904.12, 904.15, and
904.16.

I1. Submission of the Proposed
Amendment

In a letter dated February 6, 1998
(Administrative Record No. AR-561),
Arkansas sent us a proposed
amendment to its program in
accordance with SMCRA. The proposed
amendment responded to our June 17,
1997, letter (Administrative Record No.
AR-559) that we sent to Arkansas in
accordance with 30 CFR 732.17(c). The
amendment also included changes made
at Arkansas’ own initiative.

We announced receipt of the
proposed amendment in the February
26, 1998, Federal Register (63 FR 9747).
In the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
proposed amendment. The public
comment period closed on March 30,
1998. Because no one requested a public
hearing or meeting, we did not hold
one.

During our review of the amendment,
we identified concerns relating to
Arkansas’ regulations at the Arkansas
Surface Coal Mining and Reclamation

Code (ASCMRC) 816.56, Hydrologic
Balance: Postmining Rehabilitation of
Sediment Ponds, Diversions,
Impoundments, and Treatment
Facilities; ASCMRC 816.102, Backfilling
and Grading: General Grading
Requirements; ASCMRC 823.11,
Applicability; and minor typographical
errors. We notified Arkansas of these
concerns in a fax dated July 6, 1998
(Administrative Record No. AR-561.06).

In a letter dated July 15, 1998
(Administrative Record No. AR-561.07),
Arkansas responded to our concerns by
sending us additional explanatory
information and revisions to its
proposed program amendment.
Arkansas proposed additional revisions
to ASCMRC 701.5, Definitions;
ASCMRC 780.14, Operation Plan: Maps
and Plans; ASCMRC 816.46, Hydrologic
Balance: Siltation Structures; ASCMRC
816.56, Hydrologic Balance: Postmining
Rehabilitation of Sediment Ponds,
Diversions, Impoundments, and
Treatment Facilities; ASCMRC 816.102,
Backfilling and Grading: General
Grading Requirements; ASCMRC
823.11, Applicability; and ASCMRC
823.15, Revegetation and Restoration of
Soil Productivity. Throughout its
regulations, Arkansas also changed the
name of the old U.S. Soil Conversation
Services to its new name of Natural
Resources Conservation Service.

Based upon the additional
explanatory information and/or
revisions to the proposed program
amendment submitted by Arkansas, we
reopened the public comment period in
the August 4, 1998, Federal Register (63
FR 41506). The public comment period
closed on August 19, 1998.

I11. Director’s Findings

Following, and in accordance with
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17, are our
findings concerning the proposed
amendment.

Any revisions that we do not
specifically discuss below concern
nonsubstantive wording changes, or
revised cross-references and paragraph
notations to reflect organizational
changes that result from this
amendment.

A. Regulations That Arkansas Removed
From the Arkansas Surface Coal Mining
and Reclamation Code

1. ASCMRC 701.5, Definitions and
ASCMRC 816.46, Hydrologic Balance:
Siltation Structures

Arkansas’ current definition of
“siltation structure” at ASCMRC
816.46(a)(1) only applies to section
816.46. The definition of “‘siltation
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structure” must also apply to siltation
structures at ASCMRC 780.25,
Reclamation Plan: Siltation Structures,
Impoundments, Banks, Dams and
Embankments. Therefore, Arkansas
proposed to remove the definition of
“siltation structure” from section
816.46(a)(1) and reserve paragraph
(a)(1), and add the definition of
“siltation structure” to the general
definition section of its regulations at
ASCMRC 701.5, Definitions. We are
approving the removal of this definition
from section 816.46(a)(1) and its
addition to section 701.5 because we
removed the definition of “siltation
structure” from our own regulation at 30
CFR 816/817.46(a)(1) and added it to 30
CFR 701.5. We made the changes in
recognition of the broader applicability
of “siltation structure” under the
revised impoundment regulations. (See
59 FR 53022, October 20, 1994.)

2. ASCMRC 816.21, Topsoil: General
Requirements; ASCMRC 816.23,
Topsoil: Storage; ASCMRC 816.24,
Topsoil: Redistribution; ASCMRC
816.25, Topsoil: Nutrients and Soil
Amendments

Arkansas proposed to remove
ASCMRC 816.21, 816.23, 816.24 and
816.25 from its regulations and combine
their provisions into fully revised
ASCMRC 816.22. We are approving the
removal of the above sections because
we removed the counterpart Federal
regulations at 30 CFR 816/817.21, 816/
817.23, 816/817.24, and 816/817.25
from our regulations and incorporated
their provisions into 30 CFR 816/817.22.
(See 48 FR 22092, May 16, 1983.)

3. ASCMRC 816.103, Backfilling and
Grading: Covering Coal and Acid and
Toxic Forming Materials and ASCMRC
Part 826, Special State Program
Performance Standards—Operations on
Steep Slopes

Arkansas proposed to remove
ASCMRC 816.103 and Part 826 from its
regulations and incorporate their
essential provisions into ASCMRC
816.102(f) and 816.106, respectively. We

are approving the removal of these
sections because we removed the
counterpart Federal regulations at 30
CFR 816.103 and Part 826, respectively,
from our regulations and incorporated
their essential provisions into 30 CFR
816.102(f), and 816.107 and 817.107,
respectively. (See 48 FR 23356, May 24,
1983.)

B. Revisions to Arkansas’ Regulations
That Are Substantively Identical to the
Corresponding Provisions of the Federal
Regulations

1. Arkansas proposed to change the
name of the ““U.S. Soil Conservation
Service” to its new name of “Natural
Resources Conservation Service”
throughout its regulations. We find that
these changes will not make the
Arkansas regulations less effective than
the Federal regulations.

2. The proposed State regulations
listed in the table below contain
language that is the same as or similar
to the corresponding sections of the
Federal regulations. Any differences
between the proposed State regulations
and the Federal regulations are
nonsubstantive.

Federal counter-
Topic State regulation (ASCMRC) | part regulation
(30 CFR)

Definition of “Significant recreational, timber, economic or other values compatible with surface | 761.5 ..........cccoeoviiiiernnnen. 761.5.

coal mining operations”.
Operation Plan: Maps and Plans 780.14(c) 780.14(c).
Disposal of Excess Spoil 780.35(b) 780.35(b).
Prime Farmland .................. 785.17(d)(5) .... 785.17(e)(5).
TOPSOIl AN SUDSOIL ...ttt e bt e e b e e e bt e e e snbb e e e sanreeennneeas 816.22 ..o 816.22.
Hydrologic Balance: Postmining Rehabilitation of Sedimentation Ponds, Diversions, Impound- | 816.56 ..........cccccccccveeviiinenns 816.56.

ments, and Treatment Facilities.
Disposal of Excess Spoil: Pre-existing BENCNES .........c.cviiiiiiiiiiiiiiii e 816.74 ..o 816.74.
Backfilling and Grading: General Grading ReqUIrEmMEeNtS .........ccocuiiiiiiieiiiiie e 816.102 ...... 816.102.
Backfilling and Grading: Thin OVErbUIEN ..........cccuoiiiiiiiiiii e 816.104-S ...... 816.104.
Backfilling and Grading: ThiCk OVErBUIdEN ...........coiuiiiiiiiiiiie e 816.105-S ...... 816.105.
Backfilling and Grading: STEEP SIOPES .....ccouiiiiiiiiiiiie ittt 816.106 ...... 816.107.
Special State Program Performance Standards—Operations on Prime Farmland ........................ Part 823 ...... Part 823.
Procedures for ASSeSSMENt CONFEIENCE .......occuiiiiiiiiiiiiiiti ettt 845.18(b) .... 845.18(b).
Request for Adjudicatory PUDIC HEAINMNG .......oooiiiiiiiiiii et 845.19(8) ..eveerrrrieiiiieeieenns 845.19(a)

Because the above proposed revisions
are identical in meaning to the
corresponding Federal regulations, we
find that Arkansas’ proposed regulations
are no less effective than the Federal
regulations.

C. Revisions to Arkansas’ Regulations
That Are Not Substantively Identical to
the Corresponding Provisions of the
Federal Regulations

1. ASCMRC 780.25, Reclamation Plan:
Siltation Structures, Impoundments,
Banks, Dams and Embankments

Except for all coal processing waste
dams and embankments covered by
Section 816.81 through 816.84,

Arkansas’ current regulation at
paragraph (a)(3)(i) authorizes a
registered land surveyor to prepare and
certify detailed design plans for
structures not included in paragraph
(2)(2). In this amendment, Arkansas
removed the language that authorizes a
registered land surveyor to prepare and
certify these detailed design plans. We
approve the removal of this
authorization because 30 CFR
780.25(a)(3)(i) allows the preparation
and certification of the above mentioned
detailed design plans only in States that
authorize land surveyors to prepare and
certify such plans. Arkansas’ regulations
do not authorize land surveyors to

prepare or certify such plans. Therefore,
the removal of this provision does not
conflict with 30 CFR 780.25(a)(3)(i).

IVV. Summary and Disposition of
Comments

Public Comments

We solicited public comments on the
proposed amendment, but did not
receive any.

Federal Agency Comments

According to 30 CFR 732.17(h)(11)(i),
and in a letter dated February 18, 1998
(Administrative Record No. AR-561.03),
we solicited comments on the proposed
amendment from various Federal
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agencies with an actual or potential
interest in Arkansas’ program. We
received comments from the U.S. Army
Corp of Engineers in two letters dated
March 17, 1998, and August 11, 1998
(Administrative Record Nos. AR-561.05
and AR-561.12, respectively). Both
letters stated that they are satisfied with
the changes that Arkansas proposed to
make to the Arkansas program.

Environmental Protection Agency (EPA)

According to 30 CFR 732.17(h)(11)(ii),
we are required to obtain the written
consent of the EPA with respect to those
provisions of the proposed program
amendment that relate to air or water
quality standards that are in force under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Arkansas proposed to
make in this amendment pertain to air
or water quality standards. Therefore,
we did not request the EPA’s consent.

According to 30 CFR 732.17(h)(11)(i),
we solicited comments on the proposed
amendment from the EPA
(Administrative Record No. AR-561.01).
The EPA did not respond to our request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

According to 30 CFR 732.17(h)(4), we
are required to solicit comments from
the SHPO and ACHP on proposed
amendments which may have an effect
on historic properties. We solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. AR-561.02),
but neither responded to our request.

V. Director’s Decision

Based on the above findings, we
approve the amendment as submitted to
us by Arkansas on February 6, 1998, and
as revised on July 15, 1998.

We approve the regulations that
Arkansas proposed with the provision
that they be fully placed in force in
identical form to the regulations
submitted to and reviewed by OSM and
the public.

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 904 which codifies decisions
concerning the Arkansas program. We
are making this final rule effective

immediately to expedite the State
program amendment process and to
encourage Arkansas to bring the
Arkansas program into conformity with
the Federal standards without undue
delay. SMCRA requires consistency of
State and Federal standards.

VI. Procedural Determinations

Executive Order 12866

The Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review)
exempts this rule from review.

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

This rule does not require an
environmental impact statement since
section 702(d) of SMCRA (30 U.S.C.
1292(d)) provides that agency decisions
on proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

OSM has determined and certifies
under the Unfunded Mandates Reform
Act (2 U.S.C. 1502 et seq.) that this rule
will not impose a cost of $100 million
or more in any given year on local, state,
or tribal governments or private entities.

List of Subjects in 30 CFR Part 904

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 31, 1998.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 904 is amended
as set forth below:

PART 904—ARKANSAS

1. The authority citation for Part 904
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 904.15 is amended in the
table by adding a new entry in
chronological order by ““Date of final
publication” to read as follows:

§904.15 Approval of Arkansas regulatory
program amendments.
* * * * *
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Original amendment submission
date

Date of final publication

Citation/description

*

February 6, 1998

September 16, 1998

* * *

*

ASCMRC 701.5; 761.5(d); 780.14(c); 780.18(b)(7), .25(a)(3)(i), .35(b);

785.15(b)-(c), .16(a), (c)(6), and (d), .17(d)(5); 815.15(k); 816.11(g),
21, .22, .23, .24, .25, .43(e), (f)(5), .44(c), .46, .48(b), .56, .74, .102,
.103, .104-S, .105-S, .106, .107(a)-(b); Part 823; Part 826; 845.18(b)

and .19(a).

[FR Doc. 98-24780 Filed 9-15-98; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 934
[SPATS ND-032—-FOR, Amendment No. XXII]

North Dakota Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the North Dakota
regulatory program (hereinafter referred
to as the “North Dakota program’’)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
revisions and information explaining
those North Dakota’s proposed rules and
statutes which comprise the amendment
pertain to: the North Dakota Small
Operator Assistance Program, and
individual civil and criminal penalties
within the coal exploration section of
the program. The amendment is
intended to revise the North Dakota
program to be consistent with the
corresponding Federal regulations and
SMCRA.

EFFECTIVE DATE: September 16, 1998.
FOR FURTHER INFORMATION CONTACT: Guy
V. Padgett, Telephone: (307) 261-6550;
Fax: (307) 261-6552; Internet:
GPadgett@osm.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the North Dakota
Program

On December 15, 1980, the Secretary
of the Interior conditionally approved
the North Dakota program. General
background information on the North
Dakota program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the North Dakota program
can be found in the December 15, 1980,
Federal Register (45 FR 82214).
Subsequent actions concerning the
North Dakota program and program

amendments can be found at 30 CFR
934.12, 934.13, 934,15, and 934.16.

Il. Proposed Amendment

By letter dated April 12, 1995, North
Dakota submitted a proposed
amendment (amendment number XXII,
administrative record No. ND-W-01) to
its program pursuant to SMCRA (30
U.S.C. 1201 et seq.). North Dakota
submitted the proposed amendment in
response to the required program
amendments at 30 CFR 934.16(y) and (z)
(59 FR 37423, 37428-374296; July 22,
1994). The statutory provisions North
Dakota proposed to revise are: North
Dakota Century Code (NDCC) 38-14.1—
37(4) concerning SOAP, reimbursement
of costs, and NDCC 38-12.1-08,
concerning coal exploration, individual
civil and criminal penalties.

OSM announced receipt of the
proposed amendment in the May 2,
1995, Federal Register (60 FR 21484;
administrative record No. ND-W-04),
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment.
Because no one requested a public
hearing or meeting, none was held. The
public comment period ended at 4 p.m.
onJune 1, 1995.

During its review of the amendment,
OSM identified concerns with the
proposed revisions to NDCC 38-13.1-
08, relating to individual civil and
criminal penalties within the coal
exploration program. OSM notified
North Dakota of the concerns by letter
dated August 28, 1995 (administrative
record No. ND-W-12). North Dakota
responded in a letter dated October 19,
1995 (administrative record No. ND-W-
14) by submitting additional proposed
revisions to its program at North Dakota
Administrative Code 43-02—-01 and
additional explanatory information
pertaining to North Dakota Century
Code 38-12.1-08.

Based upon the revisions to and
additional explanatory information that
was submitted with the proposed
program amendment submitted by
North Dakota, OSM reopened the public
comment period in the November 9,
1995, Federal Register (60 FR 56549;
administrative record No. ND-W-16).

The public comment period ended 4
p-m. November 24, 1995.

The regulatory revisions that North
Dakota proposed in its October 19, 1995
letter, while satisfying most of OSM’s
concerns, made North Dakota’s
regulations at North Dakota
Administrative Code (NDAC) 43-02-01
inconsistent with its statute at NDCC
38-12.1-08, upon which those
regulations are based. However, when
this was pointed out to North Dakota in
aJuly 30, 1997 telephone conversation
(administrative record No. ND-W-21), it
submitted an August 1, 1997 letter
(administrative record No. ND-W-18)
slightly revising its regulations at NDAC
43-02-01 to make them consistent with
its statute. Based on the proposed
revision, OSM reopened the public
comment period in the September 4,
1997, Federal Register (62 FR 46695;
administrative record No. ND-W-19).
The public comment period ended 4
p-m. September 19, 1997.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the
proposed program amendment
submitted by North Dakota on April 12,
1995, and as revised and supplemented
with additional explanatory information
and program revisions on October 19,
1995, and on August 1, 1997, with
additional requirements, is no less
stringent than SMCRA and no less
effective than the Federal regulations.
Accordingly, the Director approves the
proposed amendment.

1. NDCC 38-.1-37(4): Small Operators

North Dakota proposed a revision to
NDCC 38-14.1-37(4), pursuant to the
Director’s Findings at 111.3.i that were
contained in the July 22, 1994 Federal
Register (Vol. 59, No. 140, p. 37426).
This addition of subsection 4 to NDCC
38-14.1-37 also affects subsections 2
and 3 in accordance with the July 22,
1994, Federal Register noted above. The
Director’s Findings at 111.3.h. states that:

[I1f North Dakota ultimately decides to
adopt the responsibility to provide or assume
the training costs and inform qualified coal
operators of the availability of assistance
under SOAP, NDCC 38-14.1-37(3), because
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of its discretionary nature, will be less
stringent than section 507(c)(2) of SMCRA.
North Dakota will then be required to amend
its program to mandate that the Commission
“shall”” provide or assume the costs of
training and inform qualified coal operators
of the availability of assistance under SOAP.

North Dakota has not yet decided
whether to provide or assume the
training costs and inform qualified coal
operators under SOAP (August 25, 1998
telephone conversation, administrative
record No. ND-W-24). As stated in the
July 22, 1998 Federal Register, if North
Dakota ultimately decides to adopt the
responsibility to provide or assume the
training costs and inform qualified coal
operators of the availability of assistance
under SOAP, NDCC-14.1-37(3),
because of its discretionary nature, will
be less stringent than section 507(c)(2)
of SMCRA. North Dakota will then be
required to amend its program to
mandate that the Commission “‘shall”
provide or assume the costs of training
and inform qualified coal operators of
the availability of assistance under
SOAP. Based on the aforementioned,
the Director finds that the proposed
addition to North Dakota’s statute,
NDCC 38-14.1-37(4), is no less
stringent than SMCRA.

2. NDCC 38-12.1-08 and 12.1-03-03:
Coal Exploration, Statutory Provisions
Regarding Individual Civil and Criminal
Penalties

In previous reviews of the North
Dakota program, OSM found
deficiencies relating to the imposition of
civil and/or criminal penalties on
individual officers, agents, and directors
of a corporation where the corporation
committed a violation of the coal
exploration program. A required
amendment was consequently codified
at 30 CFR 934.16(y) (57 FR 807, 827;
January 9, 1992), and was subsequently
modified (59 FR 37423, 37432; July 22,
1994). The modified required
amendment, codified at 30 CFR
934.16(y), required North Dakota to
amend NDCC 38-12.1-08 to specifically
address the circumstances under which
a corporate director, officer, or agent
may be individually subject to civil or
criminal penalties in connection with a
violation committed by a corporate
permittee. North Dakota was also
required to submit proposed revisions
in NDCC 38-12.1-08 to provide that (in
addition to violations) failure or refusal
to comply with the orders listed in
section 518(f) of SMCRA and issued by
the North Dakota Industrial Commission
serve as an additional basis for the
imposition of individual civil and
criminal penalties upon corporate
officers, directors, and agents.

North Dakota proposed in this
amendment to add a new provision at
NDCC 38-12.1-08(3) stating that:

Any corporation or any person who
controls the activity of a corporation who
violates this chapter or any permit condition
or rule implementing this chapter [NDCC
Chapter 38—12.1] is subject to a civil penalty
not to exceed five thousand dollars per day
of such violation.

In addition, North Dakota re-proposed
the revisions to NDCC 38-12.1-08(1)
and (2) that were not approved in the
July 22, 1994, rulemaking. In its August
28, 1995, letter (administrative record
No. ND-W-12) identifying concerns to
this amendment, OSM found that the
proposed new provision at NDCC 38—
12.1-08(3) essentially repeated the
provision of NDCC 38-12.1-08(1) and
did not clarify that individuals (officers,
directors, and agents of corporate
permittees) may be subject to penalties
where the corporation, as opposed to
the individual, commits a violation. In
its October 19, 1995, response
(administrative record No. ND-W-14),
North Dakota argued that State law a
NDCC 12.1-03-03 (as well as NDCC 38—
12.1-08(3), does subject directors,
officers, and agents to civil and criminal
penalties even though it is the
corporation, not the individuals, that
committed a violation.

A. Criminal Penalties

With regard to the criminal penalties,
North Dakota also referred to the
provisions of NDCC 12.1-03-03 in its
October 19, 1995 letter. NDCC 12.1-03—-
03 provides:

12.1-03-03 Individual
accountability for conduct on behalf of
organizations

1. A person is legally accountable for
any conduct he performs or causes to be
performed in the name of the
organization or in its behalf to the same
extent as if the conduct were performed
in his own name or on his behalf.

2. Except as otherwise expressly
provided, whenever a duty to act is
imposed upon an organization by a
statute or regulation thereunder, any
agent of the organization having primary
responsibility for the subject matter of
the duty is legally accountable for an
omission to perform the required act to
the same extent as if the duty were
imposed directly upon himself.

The terms “‘agent” and
‘“‘organization,” as used in NDCC 12.1—
03-03(2), are defined at NDCC 12.1-03—
04(1) as follows:

In this chapter: (a) ““Agent” means any
partner, director, officer, governor, manager,
servant, employee, or other person
authorized to act in behalf of an organization.
(b) ““Organization” means any legal entity,

whether or not organized as a corporation,
limited liability company, or unincorporated
association, but does not include an entity
organized as or by a governmental agency for
the execution of a governmental program.

Since “organization” includes
corporations, and “‘agent” includes
officers and directors of corporations,
NDCC 12.1-03-03(1) would, when a
corporation commits a violation, subject
the officers, directors, and agents of the
corporation to the same criminal
penalties as the corporation, provided
the individuals had “performed” or
*“‘caused to be performed” the conduct.
OSM finds no substantive differences
between the NDCC 12.1-03-03(1)
phrase “‘performs or causes to be
performed” and the SMCRA 518(f)
phrase *“‘authorized, ordered, or carried
out” identifying the applicable conduct.

NDCC 12.1-03-03(2) would subject
the individuals to the same criminal
penalties as the corporation in the case
of a failure or refusal to act if the
individual had *“‘primary responsibility”
for that duty. North Dakota pointed out
in its October 19, 1995, letter that NDCC
38.12-1-04(3) authorizes the Industrial
Commission of North Dakota to
promulgate and enforce orders, and that
a failure or refusal to comply with all
types of such orders would also
constitute a violation of *‘this chapter,”
as used in NDCC 38-12.1-08.

North Dakota’s proposed addition of
the phrase “or willfully’” to subsection
(2) of NDCC 38-12.1-08 would extend
individual criminal penalties to cases
where the individual’s conduct is
willful or knowing, rather than simply
“knowingly,” as the statute previously
read. For a discussion of North Dakota’s
definitions of “knowing’ and “‘willful,”
see 59 FR 37423, 37428-37429; July 22,
1994. North Dakota’s provision, as
proposed, and as pointed out in its
October 19, 1995, letter, would also
subject individuals (whether or not
corporate officers acting for a
corporation) to criminal penalties for
knowingly reporting false information.

North Dakota’s existing provision at
NDCC 38-12.1-08(2), and the re-
proposed revision to it, when read in
conjunction with the newly proposed
provisions at NDCC Chapter 12.1-03,
provide for individual criminal
penalties against corporate officers in all
of the situation in which individual
criminal penalties are authorized under
SMCRA Section 518(f). Since failure or
refusal to comply with any order of the
Commission would be included as a
violation, without the few exceptions
granted in SMCRA Section 518(e) and
(f), individuals might be subject to
penalties for still more actions or
omission than required by SMCRA
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Section 518, and therefore North
Dakota’s statute is no less stringent than
SMCRA. In addition, individuals would
be subject to criminal penalties for
knowingly reporting false information
in all of the situations in which
individuals are subjected to such
criminal penalties under SMCRA
Section 518(g).

B. Civil Penalties

North Dakota’s proposed new
paragraph at NDCC 38-12.1-08(3),
while similar to the first paragraph,
NDCC 38-12.1-08(1), goes beyond it in
that it applies to *“Any corporation or
any person who controls the activity of
a corporation who violates this
chapter.” The corporation or person’s
conduct need not be willful or knowing.
The term, ““any person,” refers to a
“director, officer, or agent or a corporate
permittee” and is intended by the State
to be broader in its coverage than simply
attempting to list the position of
everyone to whom the paragraph might
apply (7/8, 9/98 telephone
conversations, administrative record No.
ND-W-22).

To make North Dakota regulations
consistent with the North Dakota
statute, in a August 1, 1997 revision,
North Dakota changed “willfully and
knowingly” to “willfully or knowingly”,
thereby strengthening the scienter
requirement so that it could apply to
more cases than those in SMCRA or the
Federal regulations.

Based on the above discussion, the
Director finds that North Dakota’s
proposed statutory revisions at NDCC
38-12.1-08 to be no less stringent than
SMCRA Section 518(f) and (g), and is
approving the proposed revisions and
additions. The Director also finds that
the approval of this amendment satisfies
both parts of the required amendment at
30 CFR 934.16(y). Therefore, he is
removing that required amendment.

3. NDAC 43-02-01: Coal Exploration,
Individual Civil Penalties, Regulatory
Provisions (SMCRA 518(f))

In a previous review of the North
Dakota coal exploration program and
proposed amendments to that program,
OSM found that the program lacked
regulations imposing civil and/or
criminal penalties on individual officers
of a corporation when the corporation
commits a violation of the coal
exploration program (59 FR 37423,
37428-37429; July 22, 1994). A
requirement for North Dakota to amend
the program was codified at 30 CFR
934.16(z) (59 FR 37423, 37432; July 22,
1994), which required revision of NDAC
43-02-01-05 to specifically address the
circumstances under which a corporate

director, officer, or agent maybe
individually subject to civil or criminal
penalties in connection with a violation
committed by a corporation. In response
to this amendment requirement, North
Dakota in its October 19, 1995 letter,
and as modified in its August 1, 1997
letter, proposed the following addition
to its regulations at NDAC 43-02-01.:

(1) Whenever a corporate permittee
violates a condition of a permit, or any other
rule or regulation imposed under this chapter
and NDCC 38-12.1, or fails or refuses to
comply with an order issued by the
commission pursuant to NDCC 38-12.1—
04(3), or any order incorporated in a final
decision issued by the commission, except an
order incorporated in a decision requiring the
payment of a penalty, any director, officer, or
agent of such corporation who willfully or
knowingly authorized or carried out such
violation, failure, or refusal shall be held
accountable, and the commission shall
enforce the civil and criminal penalties
provided against the corporation and the
corporate directors, officers, and agents when
the corporation commits such violation,
failure, or refusal, as provided by law.

(2) A civil penalty may be assessed by the
commission as authorized by NDCC 38-12.1-
08 only after the person or persons have been
given an opportunity for public hearing
pursuant to the procedures specified in
NDCC Ch. 28-32.

(3) Any civil penalties assessed may be
recovered by the commission in a civil action
in the North Dakota district court for the
county in which the violation occurred or in
which the party assessed has his or her
residence or principal office in the state.

Proposed paragraph (1) of NDAC 43—
02-01 tracks the language of SMCRA
518(f). The proposal would specify that
all violations of the coal exploration
program are (in the defined
circumstances) subject to individual
penalties; in SMCRA 518(f), it states that
“Whenever a corporate permittee
violates a condition of a permit * * *.”
In addition, the proposed North Dakota
regulation states that the corporate
officers “‘shall be held accountable,”
and therefore individually liable for
criminal and civil penalties. Moreover,
the proposed regulatory language
further states that the Commission shall
enforce the program’s civil and criminal
penalties against both the corporation
and the corporate officers.

Regarding failures or refusals to
comply, the proposed language specifies
that all corporate officers who willfully
or knowingly authorized or carried out
the failure or refusal shall be held
accountable, not only those corporate
officer(s) with “primary responsibility”
for that aspect of the operation; this
language extends the reach to corporate
officers subject to individual penalties
for failure or refusal to comply to the
same degree provided under SMCRA

Sections 518(e) and (f). The proposed
regulatory language also exempts from
individual penalties failure or refusal to
comply with orders incorporated in
decisions requiring the payment of a
penalty, as do SMCRA 518(e) and (f).
The proposed North Dakota regulatory
language also specifically addresses the
circumstances under which a corporate
director, officer, or agent may be
individually subject to civil or criminal
penalties in connection with a violation,
failure, or refusal committed by a
corporation.

Proposed paragraph (2) of NDAC 43—
02-01 is substantively the same as the
first sentence of SMCRA 518(b), and
thus provides for the same due process
appeals for individual civil penalties as
does SMCRA 518(f) (by referencing
518(b)).

Proposed paragraph (3) of NDAC 43—
02-01 provides for the recovery of
individual civil penalties through civil
actions, to the same extent as SMCRA
518(d).

Based on the above discussion, the
Director finds the proposed rules at
NDAC 43-02-01 (1) through (3) to be no
less stringent than SMCRA Sections
518(b), (d), (e), and (f) regarding
authorization for and procedures for
individual civil and criminal penalties.
The approval of this proposal would
also satisfy the required program
amendment codified at 30 CFR
934.16(z) (59 FR 37423, 37432; July 22,
1994). The Director is therefore
removing this required program
amendment.

IVV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s responses
to them.

1. Public Comments

OSM invited public comments on the
proposed amendment in the May 2,
1995 Federal Register (60 FR 21484,
administrative record No. ND W-04),
the November 9, 1995 Federal Register
(69 FR 56549; administrative record No.
ND-W-16), and the September 4, 1997,
Federal Register (62 FR 46695;
administrative record No. ND-W-19),
but no comments were received.

2. Federal Agency Comments

Pursuant to 732.17(h)(11)(i), OSM
solicited comments from various
Federal agencies with an actual or
potential interest in the North Dakota
program and in the proposed
amendment in an April 20, 1995, letter
(administrative record No. ND-W-03), a
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November 9, 1995 Federal Register
notice (60 FR 56549; administrative
record No. ND-W-16), and a September
4, 1997 Federal Register notice (62 FR
46695; administrative record No. ND—
WS-19).

The Agricultural Research Service of
the U.S. Department of Agriculture
responded on May 5, 1995 that it had
no comment or additions to the
amendment (administrative record No.
ND-W-05).

The U.S. Army Corps of Engineers
responded on May 9, 1995 that it
“found the changes to be satisfactory to
our agency” (administrative record No.
ND-W-07).

The Bureau of Indian Affairs
responded on May 12, 1995 that “[w]e
have no objections to the amendment
because it does not affect Indian Lands”
(administrative record No. ND-W-08).

Rural Economic and Community
Development of the U.S. Department of
Agriculture responded on May 23, 1995
that it had no comment (administrative
record No. ND-W-09).

The Mine Safety and Health
Administration (MSHA) of the U.S.
Department of Labor responded on June
2, 1995 that the amendment ““‘appears
not to conflict with any MSHA
regulations” (administrative record No.
ND-W-11)).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that North
Dakota proposed to make in its
amendment pertain to air or water
quality standards. However, OSM
requested EPA’s comments on April 20,
1995 (administrative record No. NDW-
03 with the proposed amendment
(administrative record No. ND W-01).
EPA did not respond to OSM'’s request.

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP
(administrative record No. ND W-03).
Neither the SHPO nor the ACHP
responded to OSM’s request.

V. Director’s Decision

Based on the aforementioned
findings, the Director approves the

proposed amendment as submitted on
April 12, 1995, and as supplemented
with additional explanatory information
and regulations on October 19, 1995,
and August 1, 1997, as discussed in:

Finding No. 1, NDCC 38-14.1-37(4),
the statute that specifies that under
certain circumstances a coal mine
operator who received assistance for
permitting or training reimburse the
State of North Dakota for the costs of
that assistance;

Finding No. 2, NDCC 38-12.1-08, the
statute in which is added the term, “or
willfully” to its existing language, ‘““who
knowingly violates this chapter, or any
permit condition or regulation
implementing this chapter,” and
references NDCC 12.1-03-03, which
makes a person legally accountable for
any conduct he performs or causes to be
performed in the name of an
organization or in its behalf to the same
extent as if the conduct were performed
in his own name or his behalf;” and

Finding No. 3, NDAC 43-02-01, the
regulation imposing individual civil and
criminal penalties on individual officers
of a corporation when the corporation
commits a violation of the coal
exploration program.

The Federal regulations at 30 CFR
Part 934, codifying decisions concerning
the North Dakota program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations
1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
Section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that Section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),

decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

An environmental impact statement is
not required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 934

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 1, 1998.
Richard J. Seibel,

Regional Director, Western Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:
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PART 934—NORTH DAKOTA

1. The authority citation for Part 934
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 934.15 is amended, as
depicted in the table below, by adding
a new entry in chronological order by
“Date of Final Publication’ to read as
follows:

§934.15 Approval of North Dakota
regulatory program amendments.
* * * * *

Original amendment submission
date

Date of final publication

Citation/description

* *

April 12, 1995

September 16, 1998 ..........ccccveenne

* * *

02-01.

* *

Statute: NDCC 38-14.1-37(4); NDCC 38-12.1-08; Rule: NDAC 43—

3. Section 934.16 is amended by
removing and reserving paragraphs (y)
and (z).

[FR Doc. 98-24781 Filed 9-15-98; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 122-4078c; FRL-6160-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Interim Final Determination that
Pennsylvania Continues to Correct the
Deficiencies of its Enhanced I/M SIP
Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: Elsewhere in today’s Federal
Register, EPA has published a direct
final rule granting full conditional
approval of the Commonwealth of
Pennsylvania’s enhanced motor vehicle
inspection and maintenance (I/M)
program, under section 348 of the
National Highway System Designation
Act of 1995 (NHSDA) and section 110
of the Clean Air Act (CAA). Based on
the approval, EPA is making an interim
final determination, by this action, that
the Commonwealth has continued to
correct the deficiency prompting the
original disapproval of the Pennsylvania
enhanced I/M SIP revision. This action
will defer the application of the offset
sanction which would have been
implemented on August 29, 1998, and
defers the future application of the
highway sanction. Although this action
is effective upon publication, EPA will
take comment on this interim final
determination as well as EPA’s approval
of the Commonwealth’s submittal. EPA
will publish a final action taking into
consideration any comments received
on EPA’s direct final rule and this
interim final action.

DATES: Effective dates September 16,
1998.

COMMENTS: Comments must be received
by October 16, 1998.

ADDRESSES: Comments should be
mailed to Marcia Spink, Associate
Director, Office of Air Programs, Mail
code 3AP20, U.S. Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street—14th
Floor, Philadelphia, Pennsylvania
19103; and at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, at the EPA
Region 11l address above; or via e-mail
at rehn.brian@epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the EPA Region Il address
above.

SUPPLEMENTARY INFORMATION:
I. Background

Pennsylvania’s March 1996 I/M SIP
Revision Approval Status

By means of an April 13, 1995 letter,
EPA notified Pennsylvania that the
conditional approval of the
Pennsylvania enhanced I/M SIP
revision, approved in August of 1994,
had been converted to a disapproval (60
FR 47084). The letter triggered the 18-
month time clock for the mandatory
application of sanctions under section
179(a) of the CAA. That 18-month
sanctions clock expired on October 13,
1996. On March 22, 1996, the
Commonwealth of Pennsylvania
submitted an enhanced I/M SIP revision
to EPA, requesting action under the
NHSDA of 1995 and the CAA. On June
27,1996 and July 29, 1996, supplements

to the March 22, 1996 SIP revision were
officially submitted to EPA.

On October 3, 1996, EPA proposed in
the Federal Register (61 FR 51598)
conditional approval, on an interim
basis for an 18-month period, of a SIP
submitted by the Commonwealth in
March 1996. That proposed SIP
approval was granted under authority of
the National Highway Systems
Designation Act of 1995 (NHSDA) and
the Clean Air Act (CAA). EPA
simultaneously issued an interim final
determination action in the Federal
Register (61 FR 51598), which deferred
the imposition of the 2:1 offset sanction
upon new or modified sources seeking
permits under section 173 of the CAA.
The 2:1 offsets sanction would
otherwise have been automatically
imposed upon Pennsylvania on October
13, 1996. Since EPA had received a SIP
submittal from the Commonwealth of
Pennsylvania for its enhanced I/M
program in March of 1996, and since
EPA proposed approval of that SIP
revision on October 3, 1996, EPA
believed the October 3, 1996 interim
final determination to defer sanctions
was justified. EPA concluded at that
time that it was more than likely than
not that Pennsylvania had corrected the
deficiency which had initiated the
sanctions clock, and therefore, did not
believe sanctions were warranted
simply because EPA had insufficient
time to complete its final rulemaking
action to approve the Commonwealth’s
March 1996 I/M program SIP revision.
On January 28, 1997, EPA issued in the
Federal Register, final interim
conditional approval of the
Commonwealth’s March 1996 SIP
revision (62 FR 4004).

On November 13, 1997, February 24,
1998, and August 21, 1998,
Pennsylvania submitted formal
revisions to its enhanced I/M program
SIP. The purpose of these SIP revisions
was to remedy deficiencies identified by
EPA in its January 28, 1997 (62 FR 4004)
interim conditional approval of
Pennsylvania’s enhanced I/M program
SIP. It also served to transmit
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Pennsylvania’s demonstration of the
effectiveness of its decentralized testing
program (compared to a centralized
program) in achieving the emissions
reductions credits claimed by
Pennsylvania in its SIP, required under
section 348 of the National Highway
Systems Designation Act.

On August 11, 1998, EPA signed a
direct final rulemaking action to
approve the Commonwealth’s
November 1997 and February 1998 SIP
revisions, which addressed several of
the deficiencies identified by EPA in its
January 28, 1997 (62 FR 51638) interim
conditional approval of the
Commonwealth’s enhanced I/M SIP.

EPA’s Current Rulemaking Actions

In the Final Rules section of today’s
Federal Register, EPA has taken direct
final rulemaking action to approve the
Commonwealth’s NHSDA network
effectiveness demonstration, and to
approve the Commonwealth’s SIP
revisions submitted to remedy the
deficiencies identified by EPA in its
January 28, 1997 interim conditional
approval (61 FR 51638). EPA
simultaneously issued, in the Proposed
Rules section of today’s Federal
Register, a document proposing to take
the same action upon the
Commonwealth’s SIP revision in the
event EPA receives adverse comments
on the direct final rule.

EPA believes that, as a result of
today’s related rulemaking actions, that
it is more likely than not that the March
22, 1996 enhanced I/M SIP revision, as
supplemented on June 27, 1996, July 29,
1996, November 1, 1996, November 13,
1997, February 24, 1998, and August 21,
1998 (hereafter referred to as “‘the I/M
SIP revision™), continues to remedy the
SIP deficiency triggering the sanctions
clock for the duration of EPA’s
rulemaking process on this I/M SIP
revision. This interim determination
will not halt or reset the sanctions
deadline, but will continue to defer the
implementation of sanctions until
either: EPA’s January 28, 1998
conditional approval is converted to a
disapproval, or the Commonwealth’s
enhanced I/M SIP is fully approved.

Today EPA is also providing the
public with an opportunity to comment
on this interim final determination. If,
based on any comments received by
EPA upon this interim final
determination action and any comments
on EPA’s approval of the
Commonwealth’s I/M SIP revision, EPA
determines that the SIP revision is not
approvable and this final action was
inappropriate, EPA will take further
action to disapprove the
Commonwealth’s I/M SIP revision. If

EPA’s approval of the Pennsylvania I/M
SIP revision is not finalized, then
sanctions would be applied as required
under section 179(a) of the CAA and 40
CFR 52.31.

I1. EPA Action

Based on the approval set forth
elsewhere in today’s Federal Register,
EPA believes that it is more likely than
not that the Commonwealth has
corrected the deficiencies that prompted
the original disapproval of the
Pennsylvania enhanced I/M SIP for
which the April 13, 1995 finding of
failure to submit was issued. Therefore,
EPA concludes that sanctions should
continue to be stayed for the duration of
Pennsylvania’s conditional SIP
approval.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

I11. Administrative Requirements

Because EPA has preliminarily
determined that the March 22, 1996
Pennsylvania I/M SIP revision is
conditionally approvable, relief from
future sanctions should be provided as
quickly as possible. Therefore, EPA is
invoking the good cause exception
under the Administrative Procedure Act
(APA) in not providing an opportunity
for comment before this action takes
effect.1 5 U.S.C. 553(b)(B). The EPA
believes that notice-and-comment
rulemaking before the effective date of
this action is impracticable and contrary
to the public interest. The EPA has
reviewed the Commonwealth’s March
1996 I/M SIP revision (including all
subsequent SIP revisions). Through this
interim final determination action, the
Agency believes that it is more likely
than not that the Commonwealth has
continued to correct the deficiency for
which the sanctions clock was started
(i.e., failure on the part of the
Commonwealth’s to have an approved
enhanced I/M SIP under sections 182
and 184 of the Clean Air Act).

Therefore, it is not in the public
interest to initially apply sanctions
when the Commonwealth has most
likely corrected the deficiency that
triggered the sanctions clock. Moreover,
it would be impracticable to go through

1As previously noted, however, by this action
EPA is providing the public with a chance to
comment on EPA’s determination after the effective
date and EPA will consider any comments received
in determining whether to reverse such action.

notice-and-comment rulemaking on a
finding that the Commonwealth has
corrected the deficiency prior to the
rulemaking approving the
Commonwealth’s enhanced I/M SIP
revision. Therefore, EPA believes that it
is necessary to use the interim final
rulemaking process to defer sanctions
while EPA completes its rulemaking
process on the approvability of the
Commonwealth’s I/M SIP revision. In
addition, EPA is invoking the good
cause exception to the 30-day notice
requirement of the APA because the
purpose of this notice is to relieve a
restriction. See 5 U.S.C. 553(d)(1).

A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review. The final
rule is not subject to E.O. 13045,
entitled ““Protection of Children from
Environmental Health Risks and Safety
Risks,” because it is not an
“economically significant”” action under
E.O. 12866.

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments *‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

Today’s rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
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imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, representatives
of Indian tribal governments ‘‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of E.O.
13084 do not apply to this rule.

D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. EPA’s approval action
today maintains conditional approval
status, granted by EPA in January 1997.
Approval of a SIP submittal under
section 110 and subchapter I, part D of
the CAA does not create any new
requirements but simply approves
requirements that a state is already
imposing. Therefore, because the federal
SIP approval does not impose any new
requirements, EPA certifies that it does
not have a significant impact on any
small entities affected. Moreover, due to
the nature of the federal-state
relationship under the CAA, preparation
of a flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. (Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2)).

E. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must

prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

F. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

G. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this direct final approval action for
Pennsylvania’s enhanced I/M SIP
revision must be filed in the United
States Court of Appeals for the
appropriate circuit by November 16,
1998. Filing a petition for
reconsideration by the Administrator of
this interim final determination does
not affect the finality of this rule
pertaining to the Pennsylvania
enhanced I/M SIP for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule

or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 8§ 7401-7671q.

Dated: August 28, 1998.

Thomas C. Voltaggio,

Acting Regional Administrator, Region Ill.
[FR Doc. 98-24731 Filed 9-15-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 122-4078a; FRL—6160-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Enhanced Motor Vehicle Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action approves an
August 21, 1998 State Implementation
Plan (SIP) revision submitted by the
Commonwealth of Pennsylvania to
supplement its enhanced motor vehicle
emissions inspection and maintenance
(I/M) program SIP. The August 21, 1998
SIP revision submittal addresses the
seven remaining minor, or de minimus,
deficiencies cited in EPA’s January 28,
1997 conditional interim approval of
Pennsylvania’s enhanced I/M program.
In addition, Pennsylvania submitted a
demonstration of the effectiveness of its
decentralized network required under
the National Highway Systems
Designation Act of 1995 (NHSDA). The
intended effect of this action is to
remove all remaining de minimus
conditions imposed by EPA in its
January 28, 1997 conditional interim
approval of Pennsylvania’s March 1996
enhanced I/M SIP revision, and to
approve the Commonwealth’s
decentralized network effectiveness
demonstration. EPA is hereby removing
the interim approval status of the
Commonwealth’s I/M SIP, granted
under the NHSDA. However, as
Pennsylvania must still provide specific
information related to one condition of
the January 28, 1997 approval of its
enhanced I/M program, the
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Commonwealth’s enhanced I/M SIP
remains conditionally approved under
the Clean Air Act.

DATES: This direct final rule is effective
on November 16, 1998, without further
notice, unless EPA receives adverse
comment by October 16, 1998. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Comments should be
mailed to Marcia Spink, Associate
Director, Office of Air Programs,
Mailcode 3AP20, U.S. Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street—14th
Floor, Philadelphia, Pennsylvania
19103; and at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, or by e-
mail at rehn.brian@epa.gov.
SUPPLEMENTARY INFORMATION:

l. Background

On January 28, 1997, EPA published
in the Federal Register a final
rulemaking action (62 FR 4004) granting
conditional interim approval to
Pennsylvania’s enhanced I/M program
SIP revision, submitted March 22, 1996,
under the authority of both the NHSDA
and the Clean Air Act as amended in
1990. The NHSDA established key
changes to previous EPA I/M
requirements. Under the NHSDA, EPA
could not disapprove, or automatically
discount the effectiveness of, a state’s |/
M program solely because it utilized a
decentralized testing network. Instead,
on the basis of a ““good faith estimate”
by a state, the NHSDA allowed for
presumptive equivalency of such
decentralized networks to the
benchmark of centralized programs.
Under section 348 of the NHSDA, EPA
was required to grant “‘interim”’
approval to such decentralized
programs, for an 18-month period, at the
end of which each affected state must
submit an evaluation of the actual
effectiveness of the enhanced program.

In Pennsylvania’s case, EPA granted
interim approval of the enhanced I/M
program SIP, pursuant to Section 348 of
the NHSDA, but also conditioned
approval of that SIP upon the

satisfaction of five major deficiencies
and fourteen de minimus deficiencies.
EPA’s January 28, 1997 conditional
interim approval stipulated that the five
major conditions must be corrected
within one year of final interim
approval, and that the de minimus
conditions be addressed within eighteen
months of final interim approval. On
January 9, 1998, EPA published (63 FR
1362) a final rule amending federal I/M
requirements for ongoing evaluation
methodologies for state I/M programs—
one of the major deficiencies of
Pennsylvania’s program identified by
EPA in its January 1998 interim
conditional approval. EPA’s I/M
requirements rule change also served to
amend the related condition of the
Commonwealth’s approval. As a result,
the deadline for the Commonwealth to
satisfy this condition was extended from
February 28, 1998 to November 30,
1998.

Pursuant to EPA’s January 28, 1997
rulemaking action, in order for the
Commonwealth’s SIP to be eligible for
full approval, all de minimus conditions
placed by EPA upon the
Commonwealth’s SIP must be remedied
by the end of the 18-month interim
approval period. The Commonwealth’s
NHSDA program effectiveness
demonstration was due to be completed
and submitted to EPA within the same
time frame. The interim approval period
for Pennsylvania expires August 28,
1998.

On September 2, 1998, EPA published
a direct final rulemaking action (DFR),
which is separate from today’s action.
The purpose of that rulemaking action
is to approve two Pennsylvania SIP
revisions, which addressed four major
and seven de minimus rulemaking
conditions from EPA’s January 28, 1997
conditional interim approval. EPA
anticipates that the DFR published on
September 2, 1998 will become effective
(barring adverse comment) within 60
days of its publication date. The subject
of today’s rulemaking action is the
Commonwealth’s August 21, 1998 SIP
revision which addresses the remaining
seven de minimus conditions and the
network design effectiveness
demonstration.

Il. Summary of Pennsylvania’s August
21, 1998 SIP Revision Submittal

On August 21, 1998, the
Commonwealth of Pennsylvania
submitted a revision to its SIP. In
addition, on August 21, 1998 the
Commonwealth submitted its I/M
program network effectiveness
demonstration. The SIP revision
submittal also consists of contractual
materials related to enhanced I/M

oversight and program management
services contract. These include the
program oversight contract with the
Commonwealth’s I/M program manager,
MCI Telecommunications Corporation
(MCI) in addition to portions of the
Commonwealth’s request for proposal
(RFP) and portions of the contractor and
subcontractor proposal responses. The
SIP submittal also includes certain
contract exhibits, relevant to the
satisfaction of federal requirements
applicable to the remaining de minimus
conditions set forth in 40 CFR 52.2026.
Finally, the SIP submittal contains some
Pennsylvania state government
procedures and other miscellaneous
forms and documents.

Also on August 21, 1998, the
Commonwealth submitted its
demonstration of the effectiveness of its
decentralized program network
(pursuant to the requirements of section
348 of the NHSDA) in order to qualify
for the full “credits” claimed by
Pennsylvania for the decentralized
testing format of its enhanced I/M
program. Such a demonstration is
required (from states that chose to
submit SIPs in March of 1996 to take
advantage of NHSDA flexibility granted
for decentralized 1/M programs) at the
end of the 18-month NHSDA interim
approval period. The NHSDA
demonstration is to be based upon the
results of data collected during
operation of the enhanced I/M program.

The Commonwealth’s August 21,
1998 SIP submittal is meant to address
those seven remaining de minimus
deficiencies identified by EPA in its
January 28, 1997 interim conditional
approval, which the Commonwealth
had not yet addressed in any other I/M-
related SIP revisions previously
submitted to EPA.

I11. EPA’s Review of Pennsylvania’s
August 21, 1998 SIP Revision Submittal

EPA views the Commonwealth’s
August 21, 1998 SIP revision as a
separate, independent SIP amendment
from all previous enhanced I/M SIP
revisions—including the
Commonwealth’s original, March 22,
1996 NHSDA SIP revision. While
Pennsylvania’s August 21, 1998 SIP
revision is related to the March 1996
submittal, as well as to other later
Pennsylvania enhanced I/M-related SIP
revisions submitted by the
Commonwealth, it serves to supplement
the Commonwealth’s enhanced I/M
program SIP—not to replace it.
Therefore, EPA has placed this revision
in a separate rulemaking docket from all
previous Pennsylvania enhanced I/M
SIP revisions, and EPA is today acting
only upon the August 21, 1998 SIP



49438 Federal Register/Vol. 63, No. 179/Wednesday, September 16, 1998/Rules and Regulations

revision. In doing so, EPA is not
reopening its January 27, 1997 final
rulemaking granting conditional interim
approval of the Commonwealth’s
enhanced I/M SIP.

A. National Highway Systems
Designation Act Demonstration

1. Summary of Pennsylvania’s
Demonstration

Pursuant to section 348 of the
NHSDA, in June of 1996 Pennsylvania
submitted a ““good faith estimate’ to
support its claims for 100% of the credit
for its decentralized, test-and-repair
program, when compared to a
centralized, test-only network. EPA
approved the Commonwealth’s *‘good
faith estimate’’, under authority of the
NHSDA, on January 28, 1997 (62 FR
4004). Pennsylvania commenced its
enhanced I/M program in October of
1997, and between October 1997 to
April 1998, over 2,700 stations in the
Pittsburgh and Philadelphia areas were
brought into the enhanced I/M program.
By the end of April of 1998,
Pennsylvania’s operating stations had
successfully completed approximately
1.7 million enhanced emissions tests.

Section 348 of the NHSDA required
Pennsylvania to submit a
demonstration, based upon program
data collected during the interim
approval period, to support its good
faith estimate and to demonstrate that
the credits claimed for the decentralized
program were appropriate. On August
21, 1998, Pennsylvania submitted a
report to EPA, entitled ““National
Highway Systems Designation Act Good
Faith Estimate, Description of Program
Effectiveness”, that describes the
Commonwealth’s efforts to ensure that
the program is operating as effectively
as originally proposed.

Pennsylvania’s demonstration is
partitioned into three sections. The first
section describes the program
implementation status. The second
section reiterates the Commonwealth’s
NHSDA “‘good faith estimate,”
originally submitted to EPA in June of
1996. The final section describes the
steps Pennsylvania has made to
implement the commitments made in
the good faith estimate, and provides
the program data that Pennsylvania has
gathered during the interim approval
period to support the good faith
estimate.

In general, the Commonwealth’s
demonstration supplies data to
substantiate its emission reduction
credit claims, including: an overview of
number the stations conducting tests;
information of individual emissions
inspectors; a comparison of bar-coded

vs. manual VIN entry methods as a
database quality assurance measure; a
summary of the state’s overt and covert
audit efforts; a summary of remedial
activities triggered by audits; examples
of the automated station record auditing
performed monthly by the state and
sorted by various relevant parameters;
and program summary data from the
start-up period of the program.

As described above, Pennsylvania’s
demonstration contains program
summary data for the period between
October 1997 and April 1998. The data
includes a summary of test results
(stratified by vehicle model year) from
inspection stations in both program
areas. Specifically, this includes: the
number of tailpipe tests performed
using acceleration simulation mode
(ASM) test method and the number
performed using the two-speed idle test
method, the number of vehicles initially
passing and failing the applicable
tailpipe test, the number of vehicles
initially failing the gas cap test, and the
number of vehicles initially failing the
visual inspection. For vehicles initially
failing the ASM tailpipe test, the results
are further segregated by those failing
for excessive hydrocarbon or carbon
monoxide emissions versus those failing
for nitrogen oxides (NOy) emissions.
Finally, the Commonwealth’s
demonstration contains similar data for
the first retest performed on vehicles
that failed the initial test. The resultant
data indicates that, for the period from
October of 1997 to April of 1998, the
overall Pennsylvania program failure
rate for that period was approximately
10%. For that period, approximately
31% of all 1970s model year vehicles,
219% of all 1980s vehicles, and 5% of all
1990s vehicles failed the applicable
ASM or two-speed idle tailpipe, or the
gas cap check and visual inspection. Of
the approximately 160,000 vehicles that
initially failed testing during that
period, approximately 36% passed a
retest within 30 days.

The demonstration also contains data
on the Commonwealth’s quality
assurance efforts to maintain the
integrity of the decentralized testing
network, for the period from October
1997 to April of 1998. This information
includes the results of over 2,900 overt

1Pennsylvania cautions that this data used in
support its program effectiveness was gathered
during start-up and phase-in period of the program.
The data is based upon less-stringent phase-in test
standards, and is affected by other aspects of the
program that are being phased in over the first
program cycle, such as: repair technician training
requirements, phased-in limits for the cost of testing
waivers, and program enforcement that is directed
heavily towards the use of compliance assistance as
a means to educate inspectors and repair
technicians.

audits performed by Pennsylvania’s
program manager contractor, MCl—
1,625 for the Philadelphia program area
and 1,286 for the Pittsburgh program
area. Overt audits may include such
checks as: checks of station/inspector
compliance with administrative/record
keeping requirements, oversight of
inspector testing, and/or reference gas
analyzer calibration (referred to
hereafter as overt audits). Every
emissions inspection station in
Pennsylvania has received at least one
overt audit. In addition, five-point gas
audits are performed at least semi-
annually upon every emission analyzer
at every licensed test station. The
Commonwealth also performs regular,
monthly record audits of every licensed
station, which entail a computerized
review of a station’s and/or inspector’s
testing records/results. This information
is sorted to focus on station performance
related to certain testing elements, and
then analyzed for trends that would
warrant an overt or a covert audit. These
record audits can be done without the
station even knowing, through the
Commonwealth’s computerized test
record database. The Commonwealth
also encourages consumers to request a
referee test to double check tests
performed by inspectors.

The Commonwealth also provided
information on the results of over 1,000
covert audits conducted over this
period—567 in Philadelphia and 482 in
Pittsburgh. Covert audits entail an
undercover visit to a station by a
program compliance officer, in an
unmarked car, to witness how testing is
actually performed at testing stations.
The results of the Commonwealth’s
overt and covert audits are included in
the demonstration, and constitute a
summary of specific violations of state
requirements, as noted by state auditors.
Information on the Commonwealth’s
use of this audit information is also
included in the demonstration.
Violations identified during record
review audits or overt or covert audits
are addressed by the Commonwealth
either through compliance assistance or
through formal enforcement actions. For
the period from January 1, 1998 to July
of 1998, 742 potential violations were
referred for enforcement action. Of
those, 406 were remedied through
mandatory, 3-hour training classes to
educate inspectors on conducting
proper testing. Through July,
Pennsylvania conducted over 220
hearings, with 129 pending
adjudication. As a result of hearings, 97
stations were provided compliance
assistance by the Commonwealth, six
received written warnings, and 23
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stations were assessed compliance
points, fines, and/or suspensions. The
Commonwealth intends to hold over 90
hearings in the next several months to
deal with outstanding violations. As a
result of the Commonwealth’s
compliance assistance effort in response
to I/M program violations, the
Commonwealth intends to extend its
use to all inspectors participating in the
enhanced I/M program.

2. EPA’s Analysis of Pennsylvania’s
NHSDA Demonstration

The Commonwealth’s good faith
estimate from June 10, 1996 indicated
the Commonwealth’s commitment to
design and operate a program with
safeguards in place to limit improper
testing in its test-and-repair network.
Pennsylvania’s “‘good faith estimate”
listed numerous program elements
which would be developed and
implemented to ensure that its
decentralized enhanced I/M program
would achieve the predicted results.
These enhancements to Pennsylvania’s
existing basic I/M program were
designed to ensure the proper testing
and repair of vehicles, and to discourage
the circumvention of program
requirements by inspectors. These
measures included: a stringent oversight
program making extensive use of overt
and covert audits, the use of State Police
for more visible station/inspector
enforcement, the ability to collect and to
analyze real-time data from
decentralized stations, and
improvements to automate station data
input activities (e.g., through the use of
bar code readers). EPA believes that
these measures do provide a means to
deter improper testing in the
Commonwealth’s enhanced program, in
comparison to the Commonwealth’s
previously existing decentralized I/M
program.

EPA believes that the demonstration
proves that the Commonwealth’s
gualitative assessment of its program
can serve as a means for EPA to
determine whether the decentralized
program deserves the full credits
associated with a similar centralized
program. EPA therefore believes that the
Commonwealth’s data collected during
the interim approval period, and
compiled in the state’s August 1998
NHSDA demonstration, indicate that the
credits claimed by the Commonwealth
for its decentralized program network
are appropriate.

EPA believes that the variety of data
supplied encompasses those
implementation issues that most
significantly impact program
effectiveness. The summary of test
results also will allow EPA to determine

whether the Commonwealth’s
experience deviates greatly from that of
other, comparable I/M programs. Using
its experience with such programs—and
taking into consideration the fact that
Pennsylvania’s program is less than a
year old and therefore is still in the
process of correcting the sort of start-up
problems that all new programs
experience—EPA concludes that
approval of the Pennsylvania’s /M
program is appropriate at this time.

B. Review of the SIP for Satisfaction of
the Remaining De Minimus Deficiencies

The conditions that EPA has placed
upon its interim approval of
Pennsylvania’s SIP are codified at 40
CFR 52.2026. On September 2, 1998,
EPA published a DFR approving two
Pennsylvania SIP revisions (63 FR
46664)—submitted on November 13,
1997 and February 24, 1998. Barring
adverse public comment, the DFR will
be effective sixty days from its
publication date. Once effective, this
action will strike four of the major
conditions and seven of the de minimus
conditions at 40 CFR 52.2026 (a) and
(b). Specifically it will eliminate
conditions (1), (3), (4), and (5), currently
codified at 40 CFR 52.2026(a) and de
minimus deficiencies (2), (3), (4), (6),
(11), (12), and (13), currently codified at
40 CFR 52.2026(b).

The deficiencies addressed by the
Commonwealth’s August 21, 1998 SIP
revision [ordered below as they appear
at 40 CFR 52.2026(b)], include the
following de minimus conditions:

(1) The final I/M SIP submittal must
detail the number of personnel and
equipment dedicated to the quality
assurance program, data collection, data
analysis, program administration,
enforcement, public education and
assistance, on-road testing and other
necessary functions as per 40 CFR
51.354;

(5) The final I/M SIP submittal must
provide quality control requirements for
one-mode ASM (or two-mode ASM if
the Commonwealth opts for it);

(7) The final I/M SIP submittal must
include the RFP, or other legally
binding document, which adequately
addresses how the private vendor
selected to perform motorist compliance
enforcement responsibilities for the
Commonwealth’s program will comply
with the requirements as per 40 CFR
51.362;

(8) The final I/M SIP submittal must
include the RFP that adequately
addresses how the private vendor will
comply with 40 CFR 51.363, a
procedures manual which adequately
addresses the quality assurance program
and a requirement that annual auditing

of the quality assurance auditors will
occur as per 40 CFR 51.363(d)(2);

(9) The final I/M SIP submittal must
include provisions to maintain records
of all warnings, civil fines, suspensions,
revocations, violations and penalties
against inspectors and stations, per the
requirements of 40 CFR 51.364;

(20) The final I/M SIP submittal must
include the RFP, or other legally
binding document, which adequately
addresses how the private vendor
selected by the Commonwealth to
perform data collection and data
analysis and reporting will comply with
all the requirements of 40 CFR 51.365
and 40 CFR 51.366; and

(14) The final I/M SIP submittal must
contain sufficient information to
adequately address the on-road test
program resource allocations, methods
of analyzing and reporting the results of
the on-road testing and information on
staffing requirements for both the
Commonwealth and the private vendor
for the on-road testing program.

The Commonwealth’s August 21,
1998 submittal contains contractual
materials that address and remedy all of
the approval conditions listed above.
EPA’s detailed analysis of the August
21, 1998 SIP revision and its rationale
for determining that these conditions
have been satisfied is provided in a
technical support document (TSD)
prepared by EPA in support of this
action. That document is available,
upon request, from the EPA Regional
Office listed in the ADDRESSES section of
this action.

I11. EPA’s Rulemaking Action

EPA has reviewed the
Commonwealth’s August 21, 1998 SIP
revision and has determined that this
SIP revision adequately remedies the
seven de minimus rulemaking
conditions listed in the above section of
this action. EPA is approving the
Commonwealth’s August 21, 1998 SIP
submittal as having satisfied those de
minimus conditions set forth previously
in this document. The purpose of this
approval action is to remove those de
minimus conditions (codified at 40 CFR
52.2026(b)) imposed by EPA’s January
28, 1997 conditional interim approval of
the Commonwealth’s enhanced I/M SIP.
This action also serves to approve
Pennsylvania’s demonstration of the
effectiveness of its decentralized vehicle
emissions testing program. EPA believes
that the Commonwealth’s data and
supporting information to bolster its
“‘good faith estimate’ measures
demonstrate that the emissions
reductions credits claimed by the
Commonwealth for its enhanced I/M
SIP are appropriate.
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EPA imposed fourteen de minimus
conditions in its January 28, 1997
interim conditional approval of the
Pennsylvania enhanced I/M SIP
revision, submitted by Pennsylvania to
EPA in March of 1996. As previously
stated, EPA published a DFR on
September 2, 1998 approving I/M-
related SIP revisions submitted by the
Commonwealth on November 13, 1997
and February 24, 1998. That DFR
removes seven of those de minimus
conditions, while today’s direct final
rulemaking action (approving the
Commonwealth’s August 21, 1998 SIP)
serves to remove the seven remaining de
minimus conditions. As indicated in
EPA’s January 1997 interim conditional
approval, Pennsylvania needed to
satisfy all the de minimus deficiencies
by the end of the interim approval
period (i.e., by August 28, 1998).
Today’s direct final rulemaking action,
coupled with the direct final rulemaking
published on September 2, 1998, serves
to remove all of the de minimus
conditions. EPA is also approving, by
today’s action, the Commonwealth’s
program network effectiveness
demonstration, as required under the
NHSDA. Because the Commonwealth
has submitted an approvable
demonstration and remedied all de
minimus requirements, EPA is acting
today to remove the interim approval
status of the Commonwealth’s I/M SIP.

However, as Pennsylvania must still
provide specific information by
November 30, 1998 to address one of the
conditions imposed by EPA’s January
28, 1997 conditional approval under the
Clean Air Act (i.e., the Commonwealth’s
choice of an EPA-approved
methodology for conducting an on-going
I/M program evaluation), the
Commonwealth’s enhanced I/M SIP
remains conditionally approved under
the Clean Air Act.

As a result of the above actions, EPA
is today granting final conditional
approval to the Pennsylvania enhanced
I/M program SIP, under the authority
granted under section 110 of the Clean
Air Act.

Today’s action removes interim
approval status from the
Commonwealth’s enhanced I/M SIP.
With the exception of the condition
requiring the Commonwealth to provide
specific information, by November 30,
1998 (with regard to its chosen
methodology for performing its on-going
enhanced I/M program evaluation) both
today’s DFR and EPA’s September 2,
1998 DFR serve to approve SIP revision
submittals which address the conditions
imposed in EPA’s January 28, 1997
conditional approval of the

Commonwealth’s enhanced I/M SIP
under the Clean Air Act.

Final Action

EPA is approving the
Commonwealth’s August 21, 1998 SIP
submittal as having fully satisfied seven
de minimus conditions identified by
EPA in its January 28, 1997 interim
conditional approval of the
Pennsylvania enhanced I/M SIP (62 FR
4004). EPA is also approving the
Commonwealth’s demonstration,
submitted for the purpose of proving
that the credits granted for the
Commonwealth’s decentralized I/M
program testing network were
appropriate, based upon data collected
from operation of the Commonwealth’s
enhanced I/M program. On the basis of
the data contained in the
Commonwealth’s demonstration, EPA
believes that Pennsylvania has
sufficiently demonstrated that its
decentralized program is capable of
achieving emissions reductions similar
to those associated with a similarly
designed, centralized program.

On September 2, 1998, EPA published
a DFR approving I/M-related SIP
revisions. Once effective, it removes
four conditions placed upon the
Commonwealth’s enhanced I/M
program SIP (as codified at 40 CFR
52.2026), as well as seven de minimus
conditions. Today’s direct final
rulemaking action to approve the
Commonwealth’s August 1998 SIP
revision removes the seven remaining
de minimus conditions imposed upon
the Commonwealth’s enhanced I/M
program SIP (as codified at 40 CFR
52.2026).

If EPA receives adverse comments
related to the removal of these de
minimus deficiencies, during either the
comment period provided in today’s
DFR action or that of the September 2,
1998 DFR action, EPA will publish a
timely withdrawal of today’s direct final
rule and will inform the public that the
rule will not take effect. All public
comments received on both rulemaking
actions will then be addressed in a
subsequent rule based upon the
proposed rule. Again, EPA will not
institute a second public comment
period upon either this, or the
September 2, 1998 rule.

Today’s action removes the interim
status of the Commonwealth’s enhanced
I/M SIP approval. Pennsylvania must
provide specific information to address
one remaining Clean Air Act condition,
set forth at 40 CFR 52.2026(a)(2), the
Pennsylvania enhanced I/M SIP
continues to be conditionally approved
under section 110 of the Clean Air Act.

For the purpose of clarity and to avoid
confusion over the remaining conditions
upon interim approval of
Pennsylvania’s plan, EPA is removing
those de minimus conditions from 40
CFR 52.2026 which have been satisfied
by the Commonwealth’s August 21,
1998 SIP revision. EPA is reserving the
sections of 40 CFR 52.2026 that
correspond to these conditions, so as
not to renumber any potentially
outstanding conditions of approval
listed in that section.

IV. Administrative Requirements

Nothing in EPA’s rulemaking action
should be construed as permitting or
allowing or establishing a precedent for
any future request for revision to any
state implementation plan. Each request
for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review. The final
rule is not subject to E.O. 13045,
entitled ““Protection of Children from
Environmental Health Risks and Safety
Risks,” because it is not an
“economically significant”” action under
E.O. 12866.

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments *‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s rule does not create
a mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
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section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, representatives
of Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.” Today’s rule
does not significantly or uniquely affect
the communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. EPA’s approval action
today maintains conditional approval
status, granted by EPA in January 1997.
Approval of a SIP submittal under
section 110 and subchapter |, part D of
the CAA does not create any new
requirements but simply approves
requirements that a state is already
imposing. Therefore, because the federal
SIP approval does not impose any new
requirements, EPA certifies that it does
not have a significant impact on any
small entities affected. Moreover, due to
the nature of the federal-state
relationship under the CAA, preparation

of a flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. (Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2)).

E. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. EPA has
determined that the approval action
promulgated does not include a federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

F. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

G. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this direct final approval action for
Pennsylvania’s enhanced I/M SIP
revision must be filed in the United
States Court of Appeals for the
appropriate circuit by November 16,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule pertaining to the
Pennsylvania enhanced I/M SIP for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: August 28, 1998.

Thomas C. Voltaggio,
Acting Regional Administrator, Region IIl.

40 CFR Part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

2. Section 52.2026 is amended by
revising the introductory paragraph to
read as set forth below.

3. Section 52.2026 is further amended
by removing and reserving paragraphs
(b) (1), (5), (7), (8), (9), (10), and (14).

§52.2026 Conditional approval

The Commonwealth of Pennsylvania’s
March 27, 1996 submittal of its
enhanced motor vehicle emissions
inspection and maintenance (/M)
program; as amended on June 27, 1996,
July 29, 1996, November 1, 1996,
November 13, 1997, February 24, 1998,
and August 21, 1998; is conditionally
approved pending satisfaction of
paragraph (a)(2) of this section.

* * * * *

[FR Doc. 98-24730 Filed 9-15-98; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[FRL-6159-2]
RIN 2060-AE56

Revision of Standards of Performance
for Nitrogen Oxide Emissions From
New Fossil-Fuel Fired Steam
Generating Units; Revisions to
Reporting Requirements for Standards
of Performance for New Fossil-Fuel
Fired Steam Generating Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to section 407(c) of
the Clean Air Act, the EPA has reviewed
the emission standards for nitrogen
oxides (NOx) contained in the standards
of performance for new electric utility
steam generating units and industrial-
commercial-institutional steam
generating units. The EPA proposed
revisions to 40 CFR part 60, subparts Da
and Db based on this review on July 9,
1997. The EPA received 70 public
comments on the proposed rule
changes. These comments were
reviewed, and this document reflects
the EPA’s responses to the issues raised
by the commenters. This action
promulgates the revised standards of
performance.

The final revisions change the
existing standards for NOx emissions by
reducing the numerical NOx emission
limits for both utility and industrial
steam generating units to reflect the
performance of best demonstrated
technology. The final revisions also
change the format of the revised NOx
emission limit for new electric utility
steam generating units to an output-
based format to promote energy
efficiency and pollution prevention.
However, in a change from the proposed
language, the EPA is revising the
standard for existing utility boilers that
become subject to subpart Da through
modification or reconstruction to be in
an equivalent input-based format.

As a separate activity, the EPA also
reviewed the quarterly sulfur dioxide
(SO2), NOx, and opacity emission
reporting requirements of the utility and
industrial steam generating unit
regulations contained in subparts Da
and Db. The final rules will allow
owners or operators of affected facilities
to meet the quarterly reporting
requirements of both regulations by
means of electronic reporting, in lieu of
submitting written compliance reports.

DATES: Effective Date: The rule revisions
are effective November 16, 1998.
Judicial Review: Under CAA section
307(b)(1), judicial review of this
nationally applicable final action is
available only by the filing of a petition
for review in the U.S. Court of Appeals
for the District of Columbia Circuit
within 60 days of publication of this
rule. Under CAA section 307(b)(2), the
regulations that are the subject of this
action may not be challenged later in
civil or criminal proceedings brought by
EPA in reliance on them.
ADDRESSES: Docket: All information
considered by the EPA in developing
this rulemaking, including public
comments on the proposed rules and
other information developed by the EPA
in addressing those comments since
proposal, is located in Public Docket
No. A-92-71 at the following address:
U.S. Environmental Protection Agency,
Air and Radiation Docket and
Information Center (6102), 401 M Street,
SW., Washington, DC 20460. The docket
is located at the above address in Room
M-1500, Waterside Mall (ground floor),
and may be inspected from 8:30 a.m. to
4 p.m., Monday through Friday.
Materials related to this rulemaking are
available upon request from the Air and
Radiation Docket and Information
Center by calling (202) 260-7548 or
7549. The FAX number for the Center is
(202) 260-4400. A reasonable fee may
be charged for copying docket materials.
Technical Support Documents. The
technical support documents that
summarize information gathered during
EPA’s review of the subparts Da and Db
NOx standards and the public
comments and EPA’s responses may be
obtained from the docket; from the EPA
library (MD-35), Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-2777, FAX number
(919) 541-0804; or from the National
Technical Information Services, 5285
Port Royal Road, Springfield, Virginia
22161, telephone number (703) 487—
4650. Please refer to ““New Source
Performance Standards, Subpart Da—
Technical Support for Proposed
Revisions to NOx Standard”, EPA-453/
R-94-012, ‘““New Source Performance
Standards, Subpart Db—Technical
Support for Proposed Revisions to NOx
Standard”’, EPA-453/R-95-012, or
“New Source Performance Standards,
Subparts Da and Db—Summary of
Public Comments and Responses”,
EPA-453/R-98-005.
FOR FURTHER INFORMATION CONTACT: For
information concerning specific aspects
of this rulemaking, contact Mr. James
Eddinger, Combustion Group, Emission
Standards Division (MD-13), U.S.

Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number (919) 541—
5426, electronic mail
“eddinger.jim@epa.gov’.
SUPPLEMENTARY INFORMATION:

Regulated Entities

Regulated categories and entities
include:

Category Examples of regulated entities

Industry .... | Electric utility steam generating
units, Industrial steam gener-
ating units, Commercial steam
generating units, and Institu-

tional steam generating units.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that the EPA is now
aware of that could potentially be
regulated by this action. Other types of
entities not listed in the table could also
be regulated. To determine whether
your facility is regulated by this action,
you should carefully examine the
applicability criteria in 88 60.40a and
60.40b of the rules. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

Electronic Access and Filing Addresses

This document, the regulatory texts,
and other background information are
available in Docket No. A—92—71 or by
request from the EPA’s Air and
Radiation Docket and Information
Center (see ADDRESSES) or may be
accessed through the EPA web site at:
http://www.epa.gov/ttn/oarpg.

Outline

The following outline is provided to
aid in locating information in this
document.

I. Background
A. Statutory and Regulatory Authority
B. Benefits of the NSPS Revisions
C. Public Participation
II. Summary of Final Rules
111. Significant Comments and Changes to the
Proposed Revisions
A. Performance of NOx Control
Technology
B. Regulatory Approach
C. Modification and Reconstruction
D. Applicability and Exemptions
E. Monitoring
1V. Administrative Requirements
A. Docket
B. Office of Management and Budget
(OMB) Review
C. Unfunded Mandates Reform Act
D. Executive Order 12875
E. Executive Order 13084
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F. Regulatory Flexibility Act

G. Executive Order 13045

H. National Technology Transfer and
Advancement Act

1. Congressional Review Act

J. Clean Air Act Procedural Requirements

|. Background

A. Statutory and Regulatory Authority

Title IV of the Clean Air Act (the Act),
as amended in 1990, authorizes the EPA
to establish an acid rain program to
reduce the adverse effects of acidic
deposition on natural resources,
ecosystems, materials, visibility, and
public health. The principal sources of
the acidic compounds are emissions of
SO, and NOx from the combustion of
fossil fuels. Section 407(c) of the Act
requires the EPA to revise standards of
performance previously promulgated
under section 111 for NOx emissions
from fossil-fuel fired steam generating
units, including both electric utility and
nonutility units. These revised
standards of performance are to reflect
improvements in methods for the
reduction of NOx emissions.

The current standards for NOx
emissions from fossil-fuel fired steam
generating units, which were
promulgated under section 111 of the
Act, are contained in the new source
performance standards (NSPS) for
electric utility steam generating units
(40 CFR 60.40a, subpart Da) and for
industrial-commercial-institutional
steam generating units (40 CFR 60.40b,
subpart Db).

B. Benefits of the NSPS Revisions

The revisions being promulgated
reflect the Administrator’s
determination that the best system of
NOx emission reduction (taking into
consideration the cost of achieving such
emission reduction, any nonair quality
health and environmental impact and
energy requirements) for these sources
is now reflective of flue gas treatment
technologies, particularly selective
catalytic reduction (SCR). The estimated
decrease in baseline nationwide NOx
emissions from new, reconstructed, or
modified affected sources resulting from
these rule revisions remain unchanged
since proposal and are approximately
23,000 Mg/year (25,800 tons/year) from
utility steam generating units and
18,000 Mg/year (20,000 tons/year) from
industrial steam generating units in the
5th year after proposal. This represents
an approximate 42 percent reduction in
the growth of NOx emissions from new
utility and industrial steam generating
units subject to these revised standards.
This reduction in NOx emissions
benefits public health. Nitrogen oxides
can cause lung tissue damage, can

increase respiratory illness, and are a
primary contributor to acid rain and
ground level ozone formation. The
Agency’s estimate of the other
environmental, energy, cost, and
economic impacts also are unchanged
since proposal. (See 62 FR 36957 for
more information on these estimates.)

In addition to direct environmental
benefits, the EPA believes that the
output-based format of the final rule
will contribute to important national
goals such as pollution prevention. One
of the opportunities for pollution
prevention lies in simply using energy
efficient technologies to minimize the
generation of emissions. These revisions
promote energy efficiency at utility
plants by changing the manner in which
they regulate flue gas NOx emissions.
The fuel neutral format of the final rules
also contributes to pollution prevention
opportunities by encouraging the use of
clean fuels without limiting the control
options available for compliance.

A third major benefit of these
revisions is that the final rules reduce
the reporting burden for units subject
both to NSPS subpart Da or Db and to
other program(s) such as the Acid Rain
or NOx Budget Program. Therefore, the
EPA will allow the SO, NOx, and
opacity reports currently required under
subpart Da or Db to be submitted
electronically in lieu of written reports.
To implement this electronic reporting
option, special electronic data report
(EDR) record types would have to be
created to accommodate the compliance
information required by subparts Da and
Db, and sources would be required to
obtain an agreement from their EPA
Regional office and State authority to
use the EDR format. The use of this
report form is optional.

C. Public Participation

Prior to proposal, the EPA met with
industry representatives several times to
discuss the data and information used to
develop the proposed revisions. In
addition, equipment vendors, State
regulatory authorities, and
environmental groups had opportunity
to comment on the background
information that was prepared for the
proposed revisions. In addition,
representatives from other EPA offices
and programs have been included in the
regulatory development process as
members of the Work Group.

The proposed revisions were
published in the Federal Register on
July 9, 1997 (62 FR 36948). The
preamble to the proposed revisions
discussed the availability of technical
support documents, which described in
detail the information gathered during

the standards review. Public comments
were solicited at proposal.

To provide interested persons the
opportunity for oral presentation of
data, views, or arguments concerning
the proposed standards, a public
hearing was held on August 8, 1997, at
Research Triangle Park, North Carolina.
However, the four scheduled speakers
decided to submit written comments in
place of attending the hearing, so no
information was presented at the
hearing.

The original public comment period
was from July 9, 1997 to September 8,
1997. The EPA extended the public
comment period to October 8, 1997
based on requests from commenters.
During the public comment period, the
EPA received 70 public comment letters
on the proposed rule changes. In the
post-proposal period, the EPA met with
several industry representatives to learn
more of their concerns regarding the
proposed revisions and to gather
additional information in order to
respond to the public comments.
Records of these contacts are found in
the final rulemaking docket. All of the
comments have been carefully
considered, and, where determined to
be appropriate by the Administrator,
changes have been made in the
proposed standards based on the
comments received.

1. Summary of Final Rules

The final standards revise the NOx
emission limits for steam generating
units in subpart Da (Electric Utility
Steam Generating Units) and subpart Db
(Industrial-Commercial-Institutional
Steam Generating Units). Only those
electric utility and industrial steam
generating units for which construction,
modification, or reconstruction is
commenced after July 9, 1997 would be
affected by these revisions.

The NOx emission limit in the final
rule for newly constructed subpart Da
units is 200 nanograms per joule (ng/Jo)
(1.6 Ib/megawatt-hour (MWh)) gross
energy output regardless of fuel type.
For existing sources that become subject
to subpart Da through modification or
reconstruction, the NOx emission limit
is 65 ng/J, [0.15 pounds per million BTU
(Ib/MMBtu)] heat input. For subpart Db
units, the NOx emission limit being
promulgated is 87 ng/J; (0.20 Ib/MMBtu)
heat input from the combustion of
natural gas, oil, coal, or a mixture
containing any of these fossil fuels;
however, for low heat release rate units
firing natural gas or distillate oil, the
current NOx emission limit of 43 ng/J,
(0.10 Ib/MMBLtu) heat input is
unchanged.
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Compliance with the proposed NOx
emission limit is determined on a 30-
day rolling average basis, which is the
same requirement that was in effect
prior to the revisions. The EPA has
added compliance and monitoring
provisions that explain how sources are
to demonstrate compliance with the
output-based standards. These
provisions will not increase the overall
burden of sources to demonstrate
compliance with the standards beyond
what is already required of sources in
the absence of these changes.

The revisions to the quarterly SO,
NOx, and opacity reporting
requirements of subparts Da and Db
allow electronic quarterly reports to be
submitted in lieu of the written reports
currently required under 88 60.49a and
60.49b. The electronic reporting option
would be available to any affected
facility under subpart Da or Db,
including units presently regulated
under those subparts. Each electronic
quarterly report would be submitted no
later than 30 days after the end of the
calendar quarter.

The format of the electronic report
would be coordinated with the
permitting authority. Each electronic
report would be accompanied by a
certification statement from the owner
or operator indicating whether
compliance with the applicable
emission standards and minimum data
requirements was achieved during the
reporting period. Owners or operators
would also be required to coordinate
with their EPA Regional Office and
State authority to ensure that the
permitting authority agrees to receive
reports in the EDR format.

The EPA has determined that acid
rain continuous emissions monitoring
systems (CEMS) can be used as NSPS
CEMS. However, all CEMS must
generate reports according to the
requirements of the applicable subpart.
For example, the acid rain CEMS
missing data procedures are not
acceptable under subpart Da. Under
subpart Da, emission limits during
hours of invalid data must be met
according to the requirements of
§60.47a(f), which would supersede the
acid rain CEMS procedures.

111. Significant Comments and Changes
to the Proposed Revisions

Following is a discussion of the
significant comments received on the
proposed revisions and the resulting
changes, if any, in the final rules. The
document, “New Source Performance
Standards, Subparts Da and Db—
Summary of Public Comments and
Responses” (EPA 453—-R—98-005)
contains a more detailed summary of all

of the comments and responses. It also
contains the explanation for minor
editorial corrections made in the final
revisions.

A. Performance of NOx Control
Technology

1. Selective Catalytic Reduction (SCR)

Several commenters raised concerns
that the EPA’s determination that SCR
represents the best demonstrated
technology (BDT) is not adequate. For
example, commenters stated that the
EPA should not consider SCR as BDT
for coal-fired industrial boilers, because
it has only been installed on 7 coal-fired
units in the U.S., all of which are
electric utility units. In addition, none
of the 200 European and Japanese units
with SCR cited by the EPA are
industrial units. Commenters also urged
that the EPA consider the potential
problems associated with SCR,
including costs, catalyst poisoning, and
oil ash coating the catalyst, when
finalizing the NSPS. Another technical
issue raised was that excess SOz can
lead to increased downstream corrosion
and negative impacts on the heat rate of
the unit.

Commenters also said that the
relevant technologies are immature, and
that EPA has insufficient data to
develop a standard that fully accounts
for the variabilities inherent in
operating these new technologies. Other
commenters added that the reported
cases of successful SCR applications are
extremely limited, with success being
measured on the basis of short-term
performance and without cost
considerations.

Commenters raised similar concerns
for coal-fired utility boilers. That is,
they said the technology is still in the
developmental phase, and there are
insufficient cases where the
performance of the technology has been
adequately demonstrated.

The first issue raised by several of the
commenters is that EPA’s determination
that SCR represents BDT for a range of
boiler types and operating conditions is
not adequate. The EPA disagrees and
believes the data base that supports the
BDT decision is adequate for two
reasons. First, the proposal data base
resulted from an extensive review of
information on the available domestic
and international SCR units in use in
the industry at the present time.
However, in response to the comments,
the EPA has obtained data from three
more utility boilers that utilize SCR and
represent a range of operating
conditions and coal types. The first
utility boiler (U.S. Generating
Company’s Logan plant) is a 225-

megawatt pulverized-coal cogeneration
facility, and is operated under cycling
conditions. This facility submitted 3
months of NOx emission data to the
EPA. The analysis of these data indicate
that the facility is capable of achieving
the input-based NOx standard of 65 ng/
Ji (0.15 Ib/MMBtu) and the revised
output-based standard of 200 ng/lo (1.6
Ib/MWh) gross energy output on a 30-
day rolling average. (See section 111.B.3
for a discussion of the development of
the revised output-based standard.) The
second plant is the Birchwood Power
Facility, which is a 240-megawatt
cogeneration facility with cycling load
that began operation in 1996. Actual,
short-term test results show that the
facility achieves NOx emissions of 97
ng/lo (0.77 Ib/MWh), easily attaining the
NSPS output-based standard. The third
facility, Stanton Energy, is a 464-
megawatt utility boiler firing
bituminous coal. This facility is
currently meeting its permitted
emission limit of 74 ng/J, (0.17 Ib/
MMBtu). If this facility were to improve
the performance of its SCR to 65 ng/J,
(0.15 Ib/MMBtu), this facility would be
capable of meeting the 200 ng/lo (1.6 Ib/
MWh) output-based limit.

Second, the data base is adequate to
evaluate the factors that can potentially
affect SCR performance in a wide range
of operating conditions. Fundamentally,
like all post-combustion control devices,
SCR is designed to respond to the
characteristics of the stack gas. The
primary difference between utility and
non-utility boiler types may be that, on
average, non-utility boilers may be more
likely to operate with fluctuating loads.
This difference in operating pattern may
appear to have an impact on the
characteristics of the stack gas.
However, the NSPS is based on a 30-day
averaging period to accommodate
normal fluctuations in performance.
Further, as discussed above, new
analyses of two facilities that operate
under cycling conditions have shown
that SCR can meet the revised standard
over a 30-day averaging period. The
Birchwood facility reports daily cycle
variations from 32 percent to 100
percent of load. The Logan facility’s
daily cycles ranged from 28 percent to
84 percent in the 3-month period for
which data were supplied.

Another load-related technical issue
raised is the difficulty in maintaining
the temperatures necessary to minimize
NOx and HAP generation. In general,
while designing an SCR system for a
boiler, the boiler duty is taken into
consideration. Specifically, the expected
temperature range at the exit of the
economizer is factored in the selection
of an SCR catalyst formulation.
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There are other steps that operators
can take to ensure the desired SCR
performance under variable or low load
conditions. For example, if low load
contributes to insufficient gas velocity
to keep the flyash in suspension, the
operator can add an ash hopper to divert
the ash from the reactor and catalyst
face. Alternatively, good ductwork
system design can avoid these problems.
Also, low boiler exit temperatures can
be avoided by adding a economizer by-
pass to keep the gas temperature higher
at low loads. Finally, good flue gas
mixing can overcome differences in gas
flows and boiler firing conditions.
Taking into consideration all of the
above, in general, the EPA does not
believe that SCR use is constrained by
boiler duty.

Several commenters raised catalyst
poisoning as an illustration that SCR is
not suitable for all units. As a result of
developments in catalyst technology,
formulations are currently available that
minimize the impact of poisoning.
Nevertheless, the EPA believes this
issue is really related to the cost of
operating the SCR; appropriate catalyst
management plans now make it possible
to maximize catalyst life under plant
operating conditions.

Another issue raised by commenters
is that the SCR technology is immature
and insufficiently demonstrated. The
EPA disagrees with this comment. One
recent study (Khan, S., et al., “SCR
Applications: Addressing Coal
Characteristic Concerns.” Presented at
the EPRI-DOE-EPA Combined Utility
Air Pollutant Control Symposium,
August 1997) identified at least 212
worldwide SCR installations on coal-
fired units, which cover different types
of boilers subjected to varying operating
conditions and firing a variety of coals.
Some of these installations were
designed for and have achieved high
NOx reduction levels, exceeding 90
percent. Plants in Europe have been
continuously using SCR for over 10
years. Finally, SCR-equipped units
located in the U.S., such as the Logan,
Birchwood, and Stanton facilities, are
meeting some of the most stringent NOx
limits in the country.

2. Coal-related Issues

Several commenters expressed their
concern that the proposed NSPS are not
adequately demonstrated for all U.S.
coals, particularly medium- and high-
sulfur coals. They said that German and
Japanese experience with these coals is
undocumented, or, in the case of Japan,
is with SCRs using hot-side electrostatic
precipitators (ESPs) in a low-dust
environment, compared to most U.S.
boilers, which use cold-side ESP’s in a

high-dust environment. The
commenters also rejected the
Department of Energy Plant Crist high-
sulfur coal demonstration project
because of its limited scope.

The EPA disagrees that the use of SCR
for high-sulfur coal applications is
unsupported. In addition to one coal-
fired plant in Japan and another in
Austria firing coals with sulfur contents
of 2.5 percent or higher, there are two
coal-fired SCR installations in the U.S.
that are firing coals with sulfur contents
close to 2 percent. The Northampton
generating facility, which is equipped
with SNCR, successfully burns waste
coal, and meets some of the most
stringent NOx limits in the U.S. (0.10 Ib/
MMBLtu). In the Plant Crist
demonstration project, the catalysts
from various suppliers performed
successfully. Criteria for successful
performance at this demonstration
included ammonia slip less than 5 ppm
and SO oxidation less than 0.75
percent.

In view of the experience both in the
U.S. and abroad, the commenters’
concerns over the use of SCR for high-
sulfur coal applications is unsupported.
In general for these installations, design
features such as low ammonia slip, a
catalyst that minimizes SOz conversion,
and an economizer bypass to maintain
proper flue gas temperatures at low
loads are provided.

3. Selective Noncatalytic Reduction
(SNCR)

Other commenters argued that SNCR
was not adequately demonstrated on
fluidized bed combustion boilers (FBCs)
and/or large boilers. One commenter
noted that the EPA’s data showed that
three of the five circulating FCBs that
use SNCR stated that SNCR did not
work properly when the units were
operated at anything less than
maximum capacity. Another commenter
said SNCR “‘has not been adequately
demonstrated to work on large boilers
(with a rated capacity greater than 390
MMBtu/hr), whether circulating bed or
not.”

Flue gas temperatures exiting the
furnace can range from 1,200 °C + 110
°C (2,200 °F = 200 °F) at full load down
to 1,040 °C + 70 °C (1,900 °F + 125 °F)
at half load. At similar loads,
temperatures can increase by as much as
30 to 60 °C (50 to 110 °F) depending on
the extent of ash deposition on heat
transfer surfaces. Due to these variations
in the temperatures, it is often necessary
to inject the reagent at different
locations or levels in the upper furnace
or convective pass for effective NOx
reduction. A recent publication
summarized the successful retrofit of

retractable lances on a 100-megawatt
coal-fired utility boiler equipped with
SNCR, which greatly improved low load
performance. Finally, the addition of
hydrogen or other hydrocarbon reducing
agent can be injected with the ammonia
to lower the effective temperature range.
Similarly, additives can increase the
temperature range of urea application.
By taking these sorts of steps, the EPA
believes that operators can successfully
operate SNCR, even under low load
conditions.

Recent analysis of NOx emissions
data from a 110-megawatt, base-loaded,
circulating fluidized-bed boiler
equipped with SNCR (U.S. Generating
Company’s Northampton plant)
indicates that the facility is quite
capable of meeting the proposed
standard. This facility achieves average
input-based emissions of 38 ng/J; (0.089
Ib/MMBtu) and output-based emissions
of less than 100 ng/lo (0.8 Ib/MWh),
well below the output-based standard of
200 ng/lo (1.6 Ib/MWNh) gross energy
output.

Regarding SNCR on large boilers, the
Acid Rain Phase Il NOx Response to
Comments Document (p. 212) notes that
SNCR has been demonstrated on coal-
fired units as large as 1,230 MMBtu/hr
(Germany) and on oil-fired units as large
as 2,900 MMBtu/hr (Niagara Mohawk’s
Oswego Station). The SNCR application
on Oswego shows that injectors can
effectively penetrate the combustion gas
flow in large boilers. Since the
effectiveness of injecting SNCR reagent
into large boiler casings has been
proven, and SNCR has been applied to
a variety of boilers, the EPA does not see
boiler size as a restriction for applying
SNCR to NSPS sources.

B. Regulatory Approach

1. Fuel Neutral Approach

Several commenters supported a cap
on NOx emissions at the same level for
nearly all fuel types, because it allows
fuel switching as a control technology
and is an “important and positive step
toward cleaner air . . . across the
nation.” Commenters stated that
currently, natural gas-fired units are
subject to the most stringent standard
while coal and residual oil are allowed
to emit much larger quantities of NOx.
The proposed rule will remove any
disincentive toward natural gas that has
been created by this situation. One
commenter wrote that a fuel neutral
standard would not penalize any
particular industry, but would
encourage competition for new efficient
boilers and cogeneration units, and
would be consistent with the EPA’s
emphasis on pollution prevention.
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Other commenters opposed the same
NOx emission limit for all fuel types
arguing that it sets a lower than lowest
achievable emission rate (LAER) and
best available control technology
(BACT) level for coal-fired boilers,
while significantly relaxing standards
for natural gas units by a factor of two
to four times. Another commenter stated
that a number of gas- and oil-fired units
in the U.S. currently achieve
approximately one-tenth of the
proposed limit with the application of
SCR.

Commenters stated that the “proposal
violates the Act by providing an
overwhelming incentive for new and
modified electric generating units to
burn natural gas to the exclusion of
coal.” Other commenters opposed the
fuel neutral approach because of fuel
availability and cost factors. One
commenter stated that natural gas is not
uniformly distributed and evenly
available to all industrial users. The
commenter asserted that the proposed
emission limit ““favors industrial
development in regions that have an
ample supply of natural gas and
penalizes regions that have no practical
option for steam production at
industrial facilities other than coal.”

One commenter said the fuel neutral
emission rate may inadvertently be a
dis-benefit to the introduction of low
NOx technology. The commenter
postulated that “‘the result then might be
continued operation of older more
polluting sources than might otherwise
occur.”

The EPA disagrees with the
commenters who contend that the fuel
neutral format creates an overwhelming
or disproportionate incentive to use
fuels other than coal. The EPA’s
approach is designed to allow the
continued use of coal as a fuel in those
cases where it is desirable. The standard
would, however, also not discourage
conversion to natural gas where it
makes sense in the individual
application.

The EPA believes the fuel neutral
approach will expand the control
options available by allowing the use of
clean fuels as a method for reducing
NOx emissions. Since projected new
utility steam generating units are
predominantly coal-fired, the use of
clean fuels (i.e., natural gas) as a method
of reducing NOx emissions from these
coal-fired steam generating units may
give the regulated community a more
cost-effective option than the
application of SCR for meeting the NOx
limit. Similarly, for industrial units, the
use of clean fuels as a method of
reducing emissions may be a cost-
effective approach for coal-fired and

residual oil-fired industrial steam
generating units.

The fuel neutral approach also fits
well with section 101(a)(3) of the Act’s
emphasis on pollution prevention,
which is one of the EPA’s highest
priorities. Because natural gas is
essentially free of sulfur and nitrogen
and without inorganic matter typically
present in coal and oil, SO2, NOx,
inorganic particulate, and air toxic
compound emissions can be
dramatically reduced, depending on the
degree of natural gas use. With these
environmental advantages, gas-based
control techniques should be viewed as
a sound alternative to flue gas treatment
technologies for coal or oil burning.

Finally, the proposed amendments do
not relax the existing NSPS for natural
gas units. In fact, the 65 ng/J; (0.15 Ib/
MMBtu) heat input reflects a 50- and 25-
percent reduction in NOx emissions
over the current subpart Da limits for
oil-fired and gas-fired units,
respectively. Revised subpart Db would
not require any additional controls for
new gas-fired and distillate oil-fired
units over the current NSPS because of
the costs associated with additional
controls. However, subpart Db does not
relax the existing standards for these
units either.

2. Output-Based Format to Subpart Da

Several commenters supported the
output-based format of the proposed
subpart Da standard, because they felt it
would reward energy-efficient
generators. However, other commenters
opposed the format for the following
reasons:

(1) The incentives to be efficient have
recently increased due to the newly
competitive nature of the industry, and
will continue to increase without
output-based standards.

(2) The format would add significant
burdens to an already complicated
monitoring system for utilities.

(3) There are inconsistencies between
the proposed NSPS output-based format
and several other input-based
regulations that are also applicable to
these sources.

(4) NOx averaging of NSPS units with
existing units would be very
complicated.

(5) The output-based format is
inappropriate and inaccurate for
cogeneration facilities that produce
steam in addition to or in place of
electric generation. Because the
customers dictate the temperature and
pressure conditions of the steam that is
produced, the generator has no choice
and must produce the desired product.
In addition, the EPA method of equating
steam production to electric production

was over-simplified and punitive in that
it does not consider all of the potential
steam production conditions, and it
would increase the cost of efficient
cogeneration.

(6) An output-based NSPS does not
promote energy efficiency because it
“makes no allowance for the use of low
Btu fuels (such as waste coal) that
would otherwise go unused,” which
would increase the costs of electrical
generation and discourage national
energy self-sufficiency. Further, the
proposed NSPS is inconsistent with
recent utility deregulation, because “‘an
important goal of recent utility de-
regulation was to allow market forces to
minimize the cost of electric power to
consumers, without eroding
environmental protection.”

The EPA continues to believe in the
benefits associated with an output-based
standard for new sources that
encourages energy efficiency. As
discussed in section II1.C, however, the
EPA has revised the final standard for
existing sources that become subject to
the NSPS because of modification or
reconstruction, to be in the equivalent
input-based format of 65 ng/J; (0.15 Ib/
MMBtu).

The changes in the output-based
format, discussed below in section
111.B.3, will simplify the compliance
demonstration for sources by
eliminating the need to convert input
values to output values. Given that the
output-based format is a new regulatory
approach for these sources, it is
inevitable that some inconsistencies in
monitoring requirements associated
with various programs to which
individual sources might be subject
would occur. While the EPA is
concerned about these apparent
inconsistencies, the EPA also feels that
the requirements of the NSPS stand on
their own merits. The NSPS provisions
do not require any new monitoring at
sources that is not already required by
some other program (i.e., the Acid Rain
program.) However, in some instances,
the Title V permit process and activities
such as permit streamlining may
provide relief to sources on a case-by-
case basis. In addition, the EPA will
continue to explore additional ways to
provide monitoring relief that do not
compromise the ability of EPA to
adequately enforce Federal standards.

As discussed below in section 111.B.3,
the EPA did examine possible revisions
to the steam credit allowance for
cogeneration facilities. These issues are
further addressed in that section.

Finally, the EPA believes that low-
cost fuels can be used effectively at
facilities subject to the final standards.
As discussed, the U.S. Generating
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Company’s Northampton facility is
currently performing better than would
be required under the amended NSPS
and uses waste coal as its sole energy
source.

3. Input to Output Conversion
Assumptions

The EPA revised the approach used to
develop the output-based limit based on
analysis of comments submitted on the
input to output conversion assumptions
relied on in developing the proposed
standard. As discussed in detail in this
section, the EPA will finalize the
standard for new sources at a level of
200 ng/lo (1.6 Ib/MWh) gross energy
output. The revised standard contained
in this final rule is based on actual
measured energy output, rather than
measured heat input converted to
energy output, as was the case with the
proposed standard. This change
addresses concerns related to overall
heat rates, steam credits for
cogeneration facilities, and gross versus
net output. The key underlying
assumption inherent in the selection of
the level of the final standards at 200
ng/lo (1.6 Ib/MWh) gross output, i.e.,
the input-based standard of 65 ng/J,
(0.15 Ib/MMBtu), is maintained.

38-Percent Baseline Efficiency. There
were comments both in support of and
opposed to the selection of an average
38-percent baseline boiler efficiency.
The selection of a baseline efficiency
value is intimately tied to the selection
of a corresponding heat rate. Based on
data available since the proposed
standards, the Agency has been able to
evaluate heat rate directly.

9,000 Btu/kWh Heat Rate. The
majority of commenters opposed the
selection of an assumed 9,000 Btu/kWh
heat rate for use in converting input-
derived NOx emissions to an output
basis. Several commenters provided
examples of units that operate in the
10,000 to 11,000 Btu/kWh range. The
commenters indicated that net heat rates
of 10,000 to 10,500 Btu/kWh are typical
of state-of-the-art units.

In light of additional data supplied by
commenters and collected by EPA, the
EPA has decided to revise the assumed
heat rate. First, as explained later, the
output-based standard is now based on
gross output instead of net output, so
the following discussion will be in
terms of gross heat rates.

The EPA collected data from four
additional utility boilers that are
considered to be new and state-of-the-
art from an emissions standpoint. The
first boiler is a base-loaded, fluidized
bed combustion cogeneration unit that
fires waste coal and is equipped with
SNCR (Northampton). This unit’s

average gross heat rate (with 50 percent
credit for export steam) is less than
9,000 Btu/kWh. The second unit is a
pulverized coal-fired, cogeneration unit
that operates under cycling load and is
equipped with SCR (Logan). This unit’s
average gross heat rate (with 50 percent
credit for export steam) is
approximately 10,250 Btu/kWh. The
third utility boiler (Stanton) has an
average heat rate of 10,250 Btu/kWh.
The Birchwood cogeneration unit, the
fourth facility, reported that they cycle
between heat rates of approximately
10,700 Btu/kWh at 32 percent load and
9,000 Btu/kWh at 100 percent load. The
heat rates reported by the Birchwood
cogeneration unit are based on a 100
percent credit for export steam.

The EPA conducted statistical
analyses in which the objective was to
assess long-term NOx emission levels,
on an output basis, that can be achieved
continuously. Statistically, Logan,
Northampton, and Birchwood all can
meet the revised output-based standard
of 200 ng/Jo (1.6 Ib/MWh) (gross) on a
30-day rolling average.

Cogeneration Steam Credit. Several
commenters asserted that using only 50
percent of the thermal energy from the
steam generated at cogeneration
facilities in calculations of output-based
emission rates is inappropriate. The
commenters reported that the 50-
percent allocation is from a section of
the Public Utility Restructuring Policy
Act (PURPA) in which the 50-percent
thermal output is used as part of a
definition of a PURPA-qualifying
facility. Basing the NSPS on this factor
is not justified according to the
commenters. The commenters also
suggested a variety of ways to calculate
the steam credit including (1)
converting the electric output to MMBtu
plus the enthalpy of the full steam or
hot water output in MMBtu, or the
electric output in MWhg plus the
enthalpy of the full steam or hot water
output in MWhy, (2) measuring pounds
of NOx per million Btu of steam
produced at the boiler steam header, or
(3) measuring the electric output plus
the full thermal output in consistent
units. Another commenter suggested
that since each application would differ
in efficiency, credit should be given for
the heat actually used and calculated on
a case-by-case basis.

Other commenters insisted that
efficiency should not be used as a
compliance measure. The commenter
explained that the efficiency calculation
is an extra, unneeded step. The
commenters reported that all that is
needed is a CEMS to directly measure
NOx and an electric or thermal

measurement for output in units of
MMBtu or MWh.

As discussed, the EPA has revised the
form of the final standards to be based
on a direct measure of output, i.e., mass
of NOx per unit of gross energy output.
In order to evaluate the data supporting
the level of the standard, the EPA had
to conduct data analysis to address the
level of steam credit for cogeneration
facilities. The EPA considered three
approaches for addressing the issue of
steam credit for cogeneration facilities:
(1) Allow credit for steam as if it were
being converted into electricity; (2)
Allow credit in the form of 50 percent
of the thermal value (enthalpy) of the
steam; and (3) Allow credit for greater
than 50 percent of the value of the
steam, up to 100 percent.

The EPA decided not to allow credit
for steam as if it were being converted
into electricity because the EPA wants
to encourage cogeneration. Allowing
credit as if electricity would only
provide credit for up to 38 percent of
the value of the steam, which is the
reported maximum of the efficiency of
steam to electricity conversion.

The EPA also decided not to allow for
greater than 50-percent credit for the
steam. Based on analysis of heat rates
for cogeneration facilities, the EPA has
determined that once a facility exceeds
50 percent and approaches 100 percent
credit for the steam, there is a potential
for calculating an artificially high
output rate, particularly if much of the
steam is exported. As another option,
the EPA considered allowing 100
percent credit for steam, but capping the
amount of steam for which credit could
be received to a certain percentage of
total output. This approach was deemed
to be too complex from a monitoring
standpoint.

Therefore, the EPA retained the
proposed 50-percent credit for export
steam from cogeneration facilities on the
basis that it encourages cogeneration,
will not result in artificially high output
rates, and will not require complex
monitoring. This outcome is based on
the information available to the Agency
at this time. We recognize, however,
that cogeneration increases the
efficiency of power generation and, as
discussed above, comments received
during the rulemaking process indicate
that there may be alternative ways of
calculating the value of thermal output
that warrant further consideration. We
are interested in exploring alternative
approaches to cogeneration and request
further comment on this issue. We
particularly are interested in hearing
about alternatives that would allow us
to determine the fraction of the energy
delivered to the industrial process that
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is actually used and should, therefore,
be included in the calculation of the
gross output from cogeneration
facilities.

Gross Versus Net Output. While some
commenters support the use of a net
output basis to the final format of the
standard because it encourages energy
efficiency at the facility, several other
commenters raised concerns regarding
how net output would actually be
measured in the industry. One
commenter reported that the output-
based format would “‘require significant
and costly changes to the software of
monitoring and reporting systems.”
Other commenters reported that
electrical output cannot be measured
directly because it is dependent on the
“electrical usage by hundreds of motors
and other auxiliary equipment located
throughout the plants.” They claimed
that net generation cannot be measured
“by simply installing a wattmeter.”

One commenter recommended basing
the standards on gross rather than net
output to account for the power drain
associated with many types of control
technologies. Other commenters
protested that the proposal did not
include a specific methodology for
determining the unit net output. They
said the EPA did not provide for a
subsequent comment period on a
“significant component” of the
proposal, and the EPA should withdraw
the proposal until a complete and
thorough package can be provided for
full public review and comment.

The EPA has reconsidered its
position, and has decided to finalize the
rule based on the use of gross output
because of the monitoring difficulties
inherent in the net output methodology.
In particular, measuring net output at
facilities with both affected and
nonaffected units could be problematic,
because a single meter on the electricity
leaving the facility could not effectively
allocate the electricity leaving the
affected boiler. The EPA may revisit this
issue should EPA develop a
methodology to determine the net heat
output in all circumstances.

C. Modification and Reconstruction

Commenters expressed opposition to
the applicability of the NSPS to
modified units. They said that Congress’
intent in developing the NSPS program
was to limit applicability to sources that
could be designed to include state-of-
the-art pollution control technology,
and that the emphasis on new sources
reflected Congress’ recognition of the
difficulty and expense of retrofitting
control technology on existing sources.

One commenter said that the EPA was
*“acting unlawfully by failing to consider

the costs that will be incurred by
existing sources that become the subject
of the proposed NOx standard.” The
commenter proffered that existing coal-
fired sources are likely to become
subject to this rule eventually, unless
they are specifically excluded.
According to this commenter, if this
occurs, the existing sources will be
faced with excessive retrofit costs in
order to attain the standard.

One commenter stated that “‘the
installation of SCR on existing units
* * *would be economically
infeasible.” A possible solution
proposed by a commenter was that the
EPA propose a standard that modified
units could meet without SCR, or justify
the use of the same standards as for new
units. One commenter reasoned that
““since EPA states that few modified
sources will be affected, adding specific
language clarifying that such units are
not subject to the NSPS would raise few,
if any, policy implications.” Another
possible solution presented was that the
EPA specifically exclude modified
boilers from the final NSPS.

One commenter stated that the
proposed NOx emission limit was not
demonstrated for non-gas-fired modified
sources and that the new limit should
not apply to sources that come under
the NSPS through modification. In
situations where liquid or solid fuel is
fired, it is not always possible or
reasonable to comply with the proposed
limit. For instance, the commenter has
a residual oil-fired boiler that could not
be retrofitted to meet the proposed
standard, and add-on controls would
not be feasible because of limited space
and unreasonable cost.

One commenter said EPA is
aggressively pursuing businesses that
have made efficiency improvements to
force the units to meet NSPS under the
modification provisions in 40 CFR part
60. The commenter stated that the EPA
‘““clearly has the discretion and duty to
distinguish between new and existing
sources which become subject to this
rule.”

The Clean Air Act defines a
modification as *‘any physical change
in, or change in the method of operation
of, a stationary source which increases
the amount of any air pollutant emitted
by such source or which results in the
emission of any air pollutant not
previously emitted.” (Section 111(a)(4))
Section 60.14 of the subpart A General
Provisions provides additional guidance
on EPA’s interpretation of this
definition, and specifically excludes
changes in ownership of an existing
facility from being considered a
modification. (40 CFR 60.14) In
addition, a key aspect to the definition

of modification is that the change to the
facility must result in an emissions
increase.

Section 111(b)(1)(B) of the Act
requires the Administrator to
promulgate standards of performance
for ““new sources” in each category of
sources which in the Administrator’s
judgment causes, or contributes
significantly to, air pollution which may
reasonably be anticipated to endanger
public health or welfare. Section
111(a)(2) of the Act defines “‘new
source” to include stationary sources
which are modified after an applicable
standard of performance is proposed.
The EPA finds nothing in the comments
that would justify ignoring this clear
statutory mandate. In developing
standards of performance, section
111(a)(1) of the Act does, however,
allow the Administrator to take into
consideration the cost of achieving the
required reduction and any nonair
quality health and environmental
impact and energy requirements. As
noted at proposal, the efficiency of most
existing electric utility steam generating
plants ranges from 24- to 38-percent
efficient. The EPA selected 38-percent
efficiency as the baseline reflective of
NSPS units. The EPA believes that
selecting the 38-percent efficiency level
for new electric utility steam generating
units was an appropriate exercise of its
discretion based on the available
information. The EPA realizes, however,
that existing units are likely to operate
in the lower end of this range, with
higher associated heat rates, which
would make it more difficult to meet an
output-based standard. These sources
would have to compensate with higher
control device performance (up to a 40-
percent increase in performance), which
would be more costly. To ease this
potential burden, the EPA has decided
to allow any existing units that become
subject to the NSPS as a result of
undergoing a modification or
reconstruction to meet the equivalent
input-based standard of 65 ng/J; (0.15
Ib/MMBtu) on which the output-based
standard applicable to new units is
based. This change will eliminate the
concern that higher average heat rates at
existing units could adversely affect a
source’s ability to meet an output-based
standard. This level of control
represents the same overall level of SCR
performance that would be required of
new units, but lacks the benefits
attributed to promoting energy
efficiency that the output-based format
provides.
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D. Applicability and Exemptions
1. Gas Turbines

Commenters stated that the EPA
should not apply the proposed standard
to modified and reconstructed waste
heat boilers. The commenters said these
waste heat systems are typically
installed in the ductwork of a gas
turbine exhaust and are not amenable to
significant modification for NOx control
because of their configuration.
According to the commenters, tubes are
tightly packed, space for reconfiguration
is extremely limited, and possible back
pressure impacts on the upstream
device are a major concern. Applying
the NSPS would require the combined
system to meet the new standard,
because the NOx from the upstream
device (i.e., combustion turbine) cannot
be separated from the steam generator
NOx for purposes of add-on control. The
commenters said that add-on controls
are not demonstrated for such systems.

The systems described by the
commenters would be subject to subpart
GG of this part, standards of
performance for stationary gas turbines,
and subparts Da or Db. Because these
standards cover separate emission
sources, continued applicability of
subparts Da or Db is needed. However,
the EPA’s ongoing Industrial
Combustion Coordinated Rulemaking
(ICCR) could result in the EPA
extending the applicability of subpart
GG to the duct burner, which is
currently covered by subparts Da and
Db. The EPA agrees that if this were to
occur, the ICCR-driven revisions to
subpart GG would pose a potential
conflict with the subparts Da and Db.
Therefore, the EPA will revise subparts
Da and Db to exempt sources that may
also become subject to subpart GG,
should such revisions to subpart GG
occur.

2. Ten-Percent Exemption

Commenters noted that the proposed
revision appears to apply to all steam
generating units, including units that
are excluded from the current standard
because they fire 10 percent or less
fossil fuel. The commenters did not
believe that the EPA intended that the
revised NOx limit should apply to
facilities that combust a limited amount
of fossil fuel. Several commenters
suggested clarifying the following
language at the end of § 60.44b(1)(1):
tx * * 86 ng/J (0.20 Ib/MMBtu) heat
input unless the affected facility has an
annual capacity factor for coal, oil, and
natural gas of 10 percent (0.10) or less
and is subject to a federally enforceable
requirement that limits operation of the
facility to an annual capacity factor of

10 percent (0.10) or less for coal, oil,
and natural gas; or * * *.”

The EPA did not intend to remove the
10-percent exemption from the revised
NSPS. The EPA will add the suggested
regulatory language to clarify that this
exemption still applies.

3. Municipal Waste Combustors

Commenters pointed out that, as
written, the proposed NOx revisions
would include municipal solid waste
combustors (MWC) that only use a
limited amount of fossil fuels for startup
purposes and supplemental fuel during
those periods when the heat content of
the waste is low, in order to maintain
good combustion conditions. These
units are already subject to subpart Eb
of this part, the revised NSPS for large
MWC. The commenters suggested that
the addition of the 10-percent
exemption, discussed above, would
alleviate this concern or that
exemptions for MWC units subject to
the relevant MWC rules would make
sense.

As discussed above, the EPA has
included the language regarding the 10-
percent exemption to the final rule,
which should cover these types of
sources. In addition the EPA will revise
the final rule to exempt units that are
subject to subpart Eb to avoid any
possible conflicts.

E. Monitoring

Several commenters requested that
the EPA clarify and expand the
allowance of the use of part 75 CEMS in
place of the subparts Da and Db
required monitoring provisions. In
particular, commenters requested that
part 75 elements such as data validation
procedures, CEMS configuration
specifications, and methods of
compliance determination should be
deemed to satisfy subparts Da and Db
monitoring provisions.

In the past, the EPA determined that
Acid Rain CEMS can be used as NSPS
Subpart Da CEMS. That determination
is available on the Office of Enforcement
and Compliance Assurances’s web site.
A subpart Db boiler equipped with an
acid rain CEMS can also use this CEMS
as a subpart Db CEMS. In either case,
the reports generated by this CEMS
must be generated according to the
provisions of subparts Da or Db, as
applicable, and submitted to the
authority in charge of the NSPS
program, because the NSPS and acid
rain programs have different
requirements and are managed by
different authorities.

Regarding data validation procedures,
the EPA headquarters already maintains
the acid rain data base and the AIRS

data base, which is suitable for reports
from non-acid rain programs. In
addition, several States maintain their
own data bases. The EPA believes that
the data validation issue should not lead
to any conflicts considering that the
acid rain and the subparts Da and Db
report formats must follow their own
requirements. The EPA headquarters
has addressed a few span-related issues
upon request and will continue this
practice under the part 60 General
Provisions. Finally, emission limits
during hours of invalid data must be
met using other means than CEMS data
according to the requirements of
§60.47a(f) or §60.48b(f), as applicable.

The EPA has added language to
§60.47a(c) to clarify that “If the owner
or operator has installed a nitrogen
oxides emission rate continuous
emission monitoring system (CEMS) to
meet the requirements of part 75 of this
chapter and is continuing to meet the
ongoing requirements of part 75 of this
chapter, that CEMS may be used to meet
the requirements of this section, except
that the owner or operator shall also
meet the requirements of 8 60.49a. Data
reported to meet the requirements of
§60.49a shall not include data
substituted using the missing data
procedures in subpart D of part 75 of
this chapter, nor shall the data have
been bias adjusted according to the
procedures of part 75 of this chapter.
Similar language has also been added to
§60.48b(b) to clarify the use of part 75
CEMS with subpart Db affected
facilities.

IV. Administrative Requirements
A. Docket

This final rulemaking action is subject
to section 307(d) of the Act.
Accordingly, the EPA has established a
docket (No. A-91-71), which consists of
an organized and complete file of all
information submitted to, or otherwise
considered by, the EPA in the
development of this action. The docket
includes all memoranda and studies
cited by the EPA in this preamble. The
principal purposes of the docket are: (1)
To allow interested parties a means to
identify and locate documents so that
they can effectively participate in the
rulemaking process, and (2) to serve as
the record in case of judicial review.
The docket is available for public
inspection at EPA’s Air Docket, which
is listed under the ADDRESSES section of
this document.
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B. Office of Management and Budget
(OMB) Review

1. Paperwork Reduction Act

These revisions contain no changes to
the information collection requirements
of the current NSPS that would increase
the burden to sources, and the currently
approved Office of Management and
Budget (OMB) information collection
requests are still in force for the
amended rules. These information
collection requests are identified as
number 1053.05, OMB 2060-0023, for
40 CFR 60.40a—49a and number
1088.08, OMB 2060-0072 for 40 CFR
60.40b-49b. An agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid OMB control number.

Some changes in the rule, such as
allowing the submittal of electronic
reports, are provided as an option to
sources, and should reduce burden to
those sources electing to use this report
format. Other rule changes, such as the
difference in numerical NOx emission
limits and the output-based format of
the standard, do not result in additional
recordkeeping and reporting
requirements, beyond those already
required by other programs such as the
Acid Rain requirements in part 75.

2. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1994), the Agency must
determine whether the regulatory action
is “significant’” and, therefore, subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant” regulatory action as one
that is likely to lead to a rule that may:
(1) have an annual effect on the
economy of $100 million or more, or
adversely and materially affect a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligation of
recipients thereof; (4) raise novel legal
or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Pursuant to the terms of Executive
Order 12866, the EPA has determined
that this rule is a “‘significant regulatory
action” because this action may have an
annual effect on the economy of $100
million or more and it raises novel
policy issues, such as the output-based

format of the subpart Da emission limit
for new sources and the fuel neutral
approach to the emission limits under
both subparts. As such, this action was
submitted to OMB for review. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

C. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(““UMRA), signed into law on March
22,1995, the EPA must prepare a
statement to accompany any proposed
rule where the estimated costs to State,
local, or tribal governments, or to the
private sector, will be $100 million or
more in any one year. Under section
205, the EPA must select the most cost-
effective, least costly, or least
burdensome alternative that achieves
the objective of the rule and is
consistent with statutory requirements.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly impacted by the
rule.

The unfunded mandates statement
under section 202 must include: (1) A
citation of the statutory authority under
which the rule is proposed; (2) an
assessment of the costs and benefits of
the rule, including the effect of the
mandate on health, safety and the
environment, and the federal resources
available to defray the costs; (3) where
feasible, estimates of future compliance
costs and disproportionate impacts
upon particular geographic or social
segments of the nation or industry; (4)
where relevant, an estimate of the effect
on the national economy; and, (5) a
description of the EPA’s prior
consultation with State, local, and tribal
officials.

Since this final rule is estimated to
impose costs to the private sector in
excess of $100 million, the EPA has
prepared the following statement with
respect to these impacts.

1. Statutory Authority

The statutory authority for this
rulemaking is identified and described
in section |.A of the preamble. As
required by section 205 of the UMRA,
and as described more fully in the
proposal preamble (62 FR 36948,
section Ill) and section 11 of this
preamble, the EPA has chosen to
promulgate a rule that is the least
burdensome alternative for regulation of
these sources that meets the statutory
requirements under the Act.

2. Costs and Benefits

As described in section VI of the
proposal preamble, the estimate of
annual social cost for the regulation is
$40 million for utility boilers and $41
million for industrial boilers in the year
2000. Certain simplifying assumptions,
such as no fuel switching in response to
the rule, may have resulted in a
significant overestimation of these costs.

The pollution control costs will not
impose direct costs for State, local, and
tribal governments. Indirectly, these
entities face increased costs in the form
of higher prices for electricity and the
goods produced in the facilities
requiring new industrial boilers that
would be subject to this final rule. There
are no federal funds available to assist
State, local, or tribal governments with
these indirect costs.

Because this regulation affects boilers
as they are constructed (or modified),
the emission reductions attributable to
the regulation increase year by year
until all existing boilers have been
replaced. In the year 2000, the NOx
emission reduction relative to the
baseline for utility boilers is estimated
to be 26,000 tons per year. In the year
2000, the NOx emission reduction
relative to the baseline for industrial
boilers that represent net additions to
existing capacity is estimated to be
20,000 tons per year. Emissions
reductions from replacement boilers are
not quantified because of difficulties in
characterizing emission rates for the
boilers being replaced and the inability
of the replacement model to predict
selection of different types of boilers in
both the baseline case and in response
to the regulation. A qualitative analysis
of industrial boiler replacement raises
the possibility that replacement delay
due to the revision may keep some
boilers continuing to emit at a higher
level than they would in the baseline
case where they would be replaced by
a lower emitting boiler.

Reducing emissions of NOx has the
potential to benefit society in a number
of ways. Emissions of NOx result in a
wide range of damages, ranging from
human health effects to impacts on
ecosystems. They not only contribute to
ambient levels of potentially harmful
nitrogen compounds, but they also have
important precursor effects. In
combination with volatile organic
compounds (VOCs), they contribute to
the formation of ground level ozone.
Along with emissions of sulfur oxides,
they are also precursors to particulate
matter and acidic deposition.

See Table 2 for a summary of linkages
between NOx emissions and damage
categories.
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TABLE 2.—LINKAGES BETWEEN NOx EMISSIONS AND DAMAGE CATEGORIES: STRENGTH OF THE EVIDENCE

Direct effects

Precursor effects

Ambient NOx Ambient Ambient par- Acid deposi-
levels ozone levels | ticulate matter tion

Human Health:

ACULE MOTDITILY ..evveeeieeeeie sttt W W W v

Chronic Morbidity .. W v W

1Yo = 1 PSS IO v VWO e
Ecosystems:

LI L=] - LS W1 W W

Aquatic W e | WY
Commercial Biological Systems 2:

AGFICUIUIE ..o v VW e | e

L0 T SRS OSSR W v

Visibility W W

Materials W W

¥ = weak evidence.
Y = |imited evidence.
V¥ = strong evidence.

1Evidence indicates that NOx can have both positive and negative effects in this category.
2Evidence for this category relates specifically to certain commercial crop or tree types rather than to the more general terrestrial damages
that are covered in the separate ecosystems category.

Benefits are only qualitatively
addressed in the regulatory impacts
analysis (RIA) because of difficulties in
physically locating the not yet built
boilers and translating their emission
reductions into changes in ambient
concentrations of nitrogen compounds,
o0zone concentrations, and particulate
matter concentrations.

3. Future and Disproportionate Costs

The rule is not expected to have any
disproportionate budgetary effects on
any particular region of the nation, any
State, local, or tribal government, or
urban or rural or other type of
community. Only very small increases
in electricity prices are estimated. See
section VIII C.4 of the proposal
preamble for more detail.

4. Effects on National Economy

Significant effects on the national
economy from this rule are not
anticipated. See section VIII.C.4 of the
proposal preamble for more detail.

5. Consultation with Government
Officials

The UMRA requires that EPA describe
the extent of the Agency’s prior
consultation with affected State, local,
and tribal officials, summarize the
officials’ comments or concerns, and
summarize the EPA’s response to those
comments or concerns. In addition,
section 203 of the Act requires that the
EPA develop a plan for informing and
advising small governments that may be
significantly or uniquely impacted by a
proposal.

In the development of this rule, the
EPA has provided small governments
(State, local, and tribal) the opportunity
to comment on this regulatory program.

A fact sheet which summarized the
regulatory program, the control options
being considered, preliminary revisions,
and the projected impacts was
forwarded to seven trade associations
representing State, local, and tribal
governments. A meeting was held for
interested parties to discuss and provide
comments on the program. Written
comments also were requested. The
main comments received dealt with the
need to consider the impacts of the
revisions on small units and facilities.
Commenters also stated that the
requirement for an integrated resource
plan is unnecessary and burdensome for
small operators and may constitute an
unfunded mandate. In response to this
concern, the EPA removed the
requirement for an integrated resource
plan from this rulemaking. In response
to the concern regarding the cost
impacts on small industrial steam
generating units, the EPA proposed a
higher NOx emission limit for industrial
units than it proposed for utility units.
The revised limit for industrial units
effectively results in no additional
controls for gas and distillate oil-fired
industrial units over that required to
comply with the current emission
limits. As described in sections VIII.D.3
and D.4.c of the proposal preamble, the
impacts on small businesses and
governments have been analyzed and
indicate that small governments are not
significantly impacted by this rule and
thus no plan is required. Public
comments received from government
entities were largely limited to technical
comments on the proposed revisions.
However, the City of Tampa, Florida,
did raise a burden-related issue due to
concerns regarding the potential overlap

in applicability between subpart Db and
other NSPS provisions affecting
municipal waste combustors. As
described in section I11.D.3, the EPA has
addressed their concerns by reinstating
the 10-percent exemption and by
specifically exempting MWC units from
applicability to subpart Db.

D. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to OMB a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

The EPA has concluded that this rule
may create a mandate on State, local,
and/or tribal governments and that the
Federal government will not provide the
funds necessary to pay the direct costs
incurred by the State, local and/or tribal
governments in complying with the
mandate. These governments will also
have the responsibility to carry out the
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rule by incorporating it into permits and
enforcing it, as delegated. They will
collect permit fees that pay for the costs
of applying the rule.

In developing this rule, EPA
consulted with these governments to
enable them to provide meaningful and
timely input in the development of this
rule. As discussed in section IV.C.5 of
this preamble, EPA provided numerous
opportunities for these stakeholders to
comment on the proposed amendments
and has carefully considered their
input.

As described in sections IV.C.2 and
IV.C.3, EPA does not expect this rule to
impose direct compliance costs on
State, local, and tribal governments. At
most, these entities will face increased
indirect costs in the form of slightly
higher prices for electricity and the
goods produced in facilities requiring
new industrial boilers that would be
subject to this final rule. Compared to
the estimated health and environmental
benefits, described in section IV.C.2 of
this preamble, EPA believes the need to
issue this final rule outweighs the
potential costs to these governmental
entities.

E. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. The EPA
received extensive public comments on
the proposed amendments. None of the
commenters raised any issues of direct
significance to Indian tribal
governments. Accordingly, the
requirements of section 3(b) of

Executive Order 13084 do not apply to
this rule.

F. Regulatory Flexibility Act

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. EPA has also determined
that this rule will not have a significant
economic impact on a substantial
number of small entities. The
Regulatory Flexibility Act (RFA)
requires EPA to give special
consideration to the impact of
regulation on small businesses, small
organizations, and small governmental
units. The major purpose of the RFA is
to keep paperwork and regulatory
requirements from getting out of
proportion to the scale of the entities
being regulated, without compromising
the objectives of, in this case, the Clean
Air Act. The RFA specifies that the EPA
must prepare an initial regulatory
flexibility analysis if a proposed
regulation will have a significant
economic impact on a substantial
number of small entities.

Firms in the electric services industry
(SIC 4911) are classified as small by the
U.S. Small Business Administration if
the firm produces less than four million
megawatts a year. For the time period of
the analysis (1996 to 2000), one
projected new utility boiler may be
affected and small. Of the 13 projected
new utility boilers, 10 are known to not
be small, and 2 of the remaining 3 are
not expected to incur additional control
costs due to the regulation. The size of
the owning entity is unknown for the
remaining utility boiler. That boiler also
has the smallest cost in mills/kWh
(0.07) of the 11 projected units to have
additional control costs. Therefore, no
significant small business impacts are
anticipated for the utility boilers.

Regarding industrial boilers, EPA
expects that some small businesses may
face additional pollution control costs.
It is difficult to project the number of
industrial steam generating units that
will both incur control costs under the
regulation and be owned by a small
entity. Since the rule only affects new
sources, and plans for new industrial
boilers are not available (as they are for
electric utilities), linking new projected
boilers to size of owning entity is
difficult. The projection of 381 new
boilers has 293 of the boilers incurring
no costs because they are projected to be
either gas-fired or distillate-oil-fired
units that would require no additional
control. Some of the 88 remaining
boilers which are projected to incur
costs in complying with the regulation
may be owned by small entities. The
size of the owning entity and the size of

the boiler are not related in any simple
way, but smaller entities may be more
likely to have a smaller boiler. The
applicability size cut off of 100 million
Btu/hour heat input for industrial
boilers would be expected to result in
fewer small entities being affected.
Since only 88 industrial boilers are
expected to incur any costs and many of
them are likely to be owned by large
entities, the EPA projects that fewer
than 88 of these boilers will be owned
by small entities.

The information used for economic
impact analysis for the proposed rule
matches boiler size and fuel type to
various industries. These data
overestimate the share of boilers that are
residual-oil-fired and coal-fired, but the
data are nonetheless useful for
estimating the potential economic
impact of the rule on small entities in
terms of cost-to-sales ratio. This analysis
estimates costs as a percent of value of
shipments (closely related to sales) for
affected facilities. The average control
cost as a percentage of value of
shipments for all affected facilities is
0.07 percent. The range of average
control cost across industries varies
from a low of 0.004 percent for primary
metals to a high of 0.8 percent for the
paper industry. Although the cost varies
by industry, boiler size, and fuel, it is
unlikely that any affected small entities
will have a control cost to sales ratio of
greater than one percent.

G. Executive Order 13045

Executive Order 13045 applies to any
rule that EPA determines (1)
economically significant as defined
under Executive Order 12866, and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
because it does not involve decisions on
environmental health risks or safety
risks that may disproportionately affect
children.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA) directs all Federal
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agencies to use voluntary consensus
standards instead of government-unique
standards in their regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
material specifications, test methods,
sampling and analytical procedures,
business practices, etc.) that are
developed or adopted by one or more
voluntary consensus standards bodies.
Examples of organizations generally
regarded as voluntary consensus
standards bodies include the American
Society for Testing and Materials
(ASTM), the National Fire Protection
Association (NFPA), and the Society of
Automotive Engineers (SAE). The
NTTAA requires Federal agencies like
EPA to provide Congress, through OMB,
with explanations when an agency
decides not to use available and
applicable voluntary consensus
standards.

This action does not involve any new
technical standards or the incorporation
by reference of existing technical
standards. Therefore, consideration of
voluntary consensus standards is not
relevant to this action.

I. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is a ““major rule”
as defined by 5 U.S.C. 804(2).

J. Clean Air Act Procedural
Requirements

1. Administrator’s Listing—Section 111

As prescribed by section 111(b)(1)(A)
of the Act, establishment of standards of
performance for electric utility steam
generating units and industrial-
commercial-institutional steam
generating units was preceded by the
Administrator’s determination that
these sources contribute significantly to
air pollution which may reasonably be
anticipated to endanger public health or
welfare.

2. Periodic Review—Section 111

This regulation will be reviewed again
8 years from the date of promulgation of
these revisions to the standard. The
review will include an assessment of the
need for integration with other
programs, enforceability, improvements
in emission control technology, and
reporting requirements.

3. External Participation—Section 117

In accordance with section 117 of the
Act, publication of this review was
preceded by consultation with
independent experts. The Administrator
has considered comments on several
aspects of the proposed revisions,
including economic and technical
issues.

4. Economic Impact Analysis—Section
317

Section 317 of the Act requires the
EPA to prepare an economic impact
assessment for any emission standards
under section 111 of the Act. An
economic impact assessment was
prepared for the proposed revision to
the standards. In the manner described
above under the discussions of the
impacts of, and rationale for, the
proposed revision to the standards, the
EPA considered all aspects of the
assessments in promulgating the
revision to the standards. The economic
impact assessment is included in the
docket listed at the beginning of this
document under SUPPLEMENTARY
INFORMATION.

Statutory Authority

The statutory authority for this rule is
provided by sections 101, 111, 114, 301,
and 407 of the Clean Air Act, as
Amended; 42 U.S.C. 7401, 7411, 7414,
7601, and 7651f.

List of Subjects in 40 CFR Part 60

Environmental protection, Air
pollution control, Electric utility steam
generating units, Industrial-commercial-
institutional steam generating units,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: September 3, 1998
Carol M. Browner,

Administrator.

For the reasons set out in the
preamble, title 40, chapter 1 of the Code
of Federal Regulations is amended as
follows.

PART 60—[AMENDED]
1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7413,
7414, 7416, 7601, and 7602.

Subpart Da—[Amended]

2. Section 60.40a is amended by
revising paragraph (b) to read as follows:

§60.40a Applicability and designation of
affected facility.
* * * * *

(b) Unless and until subpart GG of
this part extends the applicability of
subpart GG of this part to electric utility
steam generators, this subpart applies to
electric utility combined cycle gas
turbines that are capable of combusting
more than 73 megawatts (250 million
Btu/hour) heat input of fossil fuel in the
steam generator. Only emissions
resulting from combustion of fuels in
the steam generating unit are subject to
this subpart.

(The gas turbine emissions are subject
to subpart GG of this part.)

* * * * *

3. Section 60.41a is amended by
adding a definition for *‘Gross output”
in alphabetical order to read as follows:

§60.41a Definitions.
* * * * *

Gross output means the gross useful
work performed by the steam generated.
For units generating only electricity, the
gross useful work performed is the gross
electrical output from the turbine/
generator set. For cogeneration units,
the gross useful work performed is the
gross electrical output plus one half the
useful thermal output (i.e., steam
delivered to an industrial process).

* * * * *

4. Section 60.44a is amended by
revising paragraphs (a) introductory text
and (c) introductory text and by adding
paragraph (d) to read as follows:

§60.44a Standard for nitrogen oxides.

(a) On and after the date on which the
initial performance test required to be
conducted under §60.8 is completed, no
owner or operator subject to the
provisions of this subpart shall cause to
be discharged into the atmosphere from
any affected facility, except as provided
under paragraphs (b) and (d) of this
section, any gases which contain
nitrogen oxides (expressed as NO5) in
excess of the following emission limits,
based on a 30-day rolling average:

* * * * *

(c) Except as provided under
paragraph (d) of this section, when two
or more fuels are combusted
simultaneously, the applicable standard
is determined by proration using the
following formula:

* * * * *

(d)(1) On and after the date on which
the initial performance test required to
be conducted under § 60.8 is completed,
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No New source owner or operator subject
to the provisions of this subpart shall
cause to be discharged into the
atmosphere from any affected facility for
which construction commenced after
July 9, 1997 any gases which contain
nitrogen oxides (expressed as NO5) in
excess of 200 nanograms per joule 1.6
pounds per megawatt-hour) gross energy
output, based on a 30-day rolling
average.

(2) On and after the date on which the
initial performance test required to be
conducted under § 60.8 is completed, no
existing source owner or operator
subject to the provisions of this subpart
shall cause to be discharged into the
atmosphere from any affected facility for
which modification or reconstruction
commenced after July 9, 1997 any gases
which contain nitrogen oxides
(expressed as NOy) in excess of 65 ng/

Ji (0.15 pounds per million Btu) heat
input, based on a 30-day rolling average.

5. Section 60.46a is amended by
adding paragraph (i) to read as follows:

§60.46a Compliance provisions.
* * * * *

(i) Compliance provisions for sources
subject to § 60.44a(d). (1) The owner or
operator of an affected facility subject to
§60.44a(d)(1) (new source constructed
after July 7, 1997) shall calculate NOx
emissions by multiplying the average
hourly NOx output concentration
measured according to the provisions of
§60.47a(c) by the average hourly flow
rate measured according to the
provisions of §60.47a(1) and divided by
the average hourly gross heat rate
measured according to the provisions of
§60.47a(K).

(2) The owner or operator of an
affected facility subject to § 60.44a(d)(2)
(modified or reconstructed source after
July 7, 1997) shall demonstrate
compliance according to the provisions
of paragraph (g) of this section.

6. Section 60.47a is amended by
revising paragraph (c) and by adding
paragraphs (k) and (I) to read as follows:

§60.47a Emission monitoring.
* * * * *

(c)(1) The owner or operator of an
affected facility shall install, calibrate,
maintain, and operate a continuous
monitoring system, and record the
output of the system, for measuring
nitrogen oxides emissions discharged to
the atmosphere; or

(2) If the owner or operator has
installed a nitrogen oxides emission rate
continuous emission monitoring system
(CEMS) to meet the requirements of part
75 of this chapter and is continuing to
meet the ongoing requirements of part
75 of this chapter, that CEMS may be

used to meet the requirements of this
section, except that the owner or
operator shall also meet the
requirements of § 60.49a. Data reported
to meet the requirements of § 60.49a
shall not include data substituted using
the missing data procedures in subpart
D of part 75 of this chapter, nor shall the
data have been bias adjusted according
to the procedures of part 75 of this
chapter.

* * * * *

(k) The procedures specified in
paragraphs (k)(1) through (k)(3) of this
section shall be used to determine gross
heat rate for sources demonstrating
compliance with the output-based
standard under § 60.44a(d)(1).

(1) The owner or operator of an
affected facility with electricity
generation shall install, calibrate,
maintain, and operate a wattmeter;
measure gross electrical output in
megawatt-hour on a continuous basis;
and record the output of the monitor.

(2) The owner or operator of an
affected facility with process steam
generation shall install, calibrate,
maintain, and operate meters for steam
flow, temperature, and pressure;
measure gross process steam output in
joules per hour (or Btu per hour) on a
continuous basis; and record the output
of the monitor.

(3) For affected facilities generating
process steam in combination with
electrical generation, the gross energy
output is determined from the gross
electrical output measured in
accordance with paragraph (k)(1) of this
section plus 50 percent of the gross
thermal output of the process steam
measured in accordance with paragraph
(k)(2) of this section.

() The owner or operator of an
affected facility demonstrating
compliance with the output-based
standard under 8§ 60.44a(d)(1) shall,
install, certify, operate, and maintain a
continuous flow monitoring system, and
record the output of the system, for
measuring the flow of exhaust gases
discharged to the atmosphere.

7. Section 60.49a is amended by
revising the first sentence of paragraph
(i) and adding paragraph (j) to read as
follows:

§60.49a Reporting requirements.
* * * * *

(i) Except as provided in paragraph (j)
of this section, the owner or operator of
an affected facility shall submit the
written reports required under this
section and subpart A of this part to the
Administrator for every calendar
quarter. * * *

(i) The owner or operator of an
affected facility may submit electronic

quarterly reports for SO, and/or NOx
and/or opacity in lieu of submitting the
written reports required under
paragraphs (b) and (h) of this section.
The format of each quarterly electronic
report shall be coordinated with the
permitting authority. The electronic
report(s) shall be submitted no later
than 30 days after the end of the
calendar quarter and shall be
accompanied by a certification
statement from the owner or operator,
indicating whether compliance with the
applicable emission standards and
minimum data requirements of this
subpart was achieved during the
reporting period. Before submitting
reports in the electronic format, the
owner or operator shall coordinate with
the permitting authority to obtain their
agreement to submit reports in this
alternative format.

Subpart Db—[Amended]

8. Section 60.40b is amended by
adding paragraphs (h) and (i) to read as
follows:

§60.40b Applicability and delegation of
authority.
* * * * *

(h) Affected facilities which meet the
applicability requirements under
subpart Eb (Standards of performance
for municipal waste combustors;
§60.50b) are not subject to this subpart.

(i) Unless and until subpart GG of this
part is revised to extend the
applicability of subpart GG of this part
to steam generator units subject to this
subpart, this subpart will continue to
apply to combined cycle gas turbines
that are capable of combusting more
than 29 MW (100 million Btu/hour) heat
input of fossil fuel in the steam
generator. Only emissions resulting
from combustion of fuels in the steam
generating unit are subject to this
subpart. (The gas turbine emissions are
subject to subpart GG of this part.)

9. Section 60.44b is amended by
revising paragraphs (a) introductory
text, (b) introductory text, (c), and (e)
introductory text and by adding
paragraph (1) to read as follows:

§60.44b Standard for nitrogen oxides.

(a) Except as provided under
paragraphs (k) and (I) of this section, on
and after the date on which the initial
performance test is completed or is
required to be completed under § 60.8 of
this part, whichever date comes first, no
owner or operator of an affected facility
that is subject to the provisions of this
section and that combusts only coal, oil,
or natural gas shall cause to be
discharged into the atmosphere from
that affected facility any gases that
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contain nitrogen oxides (expressed as
NO>) in excess of the following emission
limits:

* * * * *

(b) Except as provided under
paragraphs (k) and (1) of this section, on
and after the date on which the initial
performance test is completed or is
required to be completed under § 60.8 of
this part, whichever date comes first, no
owner or operator of an affected facility
that simultaneously combusts mixtures
of coal, oil, or natural gas shall cause to
be discharged into the atmosphere from
that affected facility any gases that
contain nitrogen oxides in excess of a
limit determined by the use of the
following formula:

* * * * *

(c) Except as provided under
paragraph (1) of this section, on and after
the date on which the initial
performance test is completed or is
required to be completed under § 60.8 of
this part, whichever date comes first, no
owner or operator of an affected facility
that simultaneously combusts coal or
oil, or a mixture of these fuels with
natural gas, and wood, municipal-type
solid waste, or any other fuel shall cause
to be discharged into the atmosphere
any gases that contain nitrogen oxides
in excess of the emission limit for the
coal or oil, or mixtures of these fuels
with natural gas combusted in the
affected facility, as determined pursuant
to paragraph (a) or (b) of this section,
unless the affected facility has an
annual capacity factor for coal or oil, or
mixture of these fuels with natural gas
of 10 percent (0.10) or less and is subject
to a federally enforceable requirement
that limits operation of the affected
facility to an annual capacity factor of
10 percent (0.10) or less for coal, oil, or
a mixture of these fuels with natural gas.
* * * * *

(e) Except as provided under
paragraph (I) of this section, on and after
the date on which the initial
performance test is completed or is
required to be completed under § 60.8 of
this part, whichever date comes first, no
owner or operator of an affected facility
that simultaneously combusts coal, oil,
or natural gas with byproduct/waste
shall cause to be discharged into the
atmosphere any gases that contain
nitrogen oxides in excess of the
emission limit determined by the
following formula unless the affected
facility has an annual capacity factor for
coal, oil, and natural gas of 10 percent
(0.10) or less and is subject to a federally
enforceable requirement that limits
operation of the affected facility to an

annual capacity factor of 10 percent
(0.10) or less:

* * * * *

(I) On and after the date on which the
initial performance test is completed or
is required to be completed under §60.8
of this part, whichever date comes first,
no owner or operator of an affected
facility which commenced construction,
modification, or reconstruction after
July 9, 1997 shall cause to be discharged
into the atmosphere from that affected
facility any gases that contain nitrogen
oxides (expressed as NO,) in excess of
the following limits:

(2) If the affected facility combusts
coal, oil, or natural gas, or a mixture of
these fuels, or with any other fuels: A
limit of 86 ng/J; (0.20 Ib/million Btu)
heat input unless the affected facility
has an annual capacity factor for coal,
oil, and natural gas of 10 percent (0.10)
or less and is subject to a federally
enforceable requirement that limits
operation of the facility to an annual
capacity factor of 10 percent (0.10) or
less for coal, oil, and natural gas; or

(2) If the affected facility has a low
heat release rate and combusts natural
gas or distillate oil in excess of 30
percent of the heat input from the
combustion of all fuels, a limit
determined by use of the following
formula:

En = [(0.10 * Hgo)+(0.20 * H/)]/(HgotHr)

Where:

En is the NOx emission limit, (Ib/million
Btu),

Hgo is the heat input from combustion
of natural gas or distillate oil, and

H; is the heat input from combustion of
any other fuel.

10. Section 60.48b is amended by
revising paragraph (b) to read as follows:

§60.48b Emission monitoring for
particulate matter and nitrogen oxides.
* * * * *

(b) Except as provided under
paragraphs (g), (h), and (i) of this
section, the owner or operator of an
affected facility shall comply with either
paragraphs (b)(1) or (b)(2) of this
section.

(1) Install, calibrate, maintain, and
operate a continuous monitoring
system, and record the output of the
system, for measuring nitrogen oxides
emissions discharged to the atmosphere;
or

(2) If the owner or operator has
installed a nitrogen oxides emission rate
continuous emission monitoring system
(CEMS) to meet the requirements of part
75 of this chapter and is continuing to
meet the ongoing requirements of part
75 of this chapter, that CEMS may be
used to meet the requirements of this

section, except that the owner or
operator shall also meet the
requirements of 8 60.49b. Data reported
to meet the requirements of § 60.49b
shall not include data substituted using
the missing data procedures in subpart
D of part 75 of this chapter, nor shall the
data have been bias adjusted according
to the procedures of part 75 of this
chapter.

* * * * *

11. Section 60.49b is amended by
adding paragraph (v) to read as follows:

§60.49b Reporting and recordkeeping
requirements.
* * * * *

(v) The owner or operator of an
affected facility may submit electronic
quarterly reports for SO, and/or NOx
and/or opacity in lieu of submitting the
written reports required under
paragraphs (h), (i), (j), (k) or (1) of this
section. The format of each quarterly
electronic report shall be coordinated
with the permitting authority. The
electronic report(s) shall be submitted
no later than 30 days after the end of the
calendar quarter and shall be
accompanied by a certification
statement from the owner or operator,
indicating whether compliance with the
applicable emission standards and
minimum data requirements of this
subpart was achieved during the
reporting period. Before submitting
reports in the electronic format, the
owner or operator shall coordinate with
the permitting authority to obtain their
agreement to submit reports in this
alternative format.

[FR Doc. 98-24733 Filed 9-15-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[FRL—6157-1]

RIN 2060-AH74

National Emission Standards for

Hazardous Air Pollutants for Source
Category: Pulp and Paper Production

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; interpretation and
technical amendment.

SUMMARY: Under the authority of the
Clean Air Act, the EPA has promulgated
standards at 40 CFR part 63, subpart S
(63 FR 18504, April 15, 1998) to reduce
hazardous air pollutant (HAP) emissions
from the pulp and paper production
source category. This rule is known as
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the Pulp and Paper national emission
standards for hazardous air pollutants
(NESHAP) and is the air component of
the integrated air and water rules for the
pulp and paper industry, commonly
known as the Pulp and Paper Cluster
Rules.

Today'’s action makes interpretive
amendments to certain regulatory text in
the NESHAP regarding the applicability
of a 10 percent excess emissions
allowance for condensate treatment
systems. The EPA is making these
amendments in response to inquiries
received since publication of the final
standards on April 15, 1998.

DATES: These amendments are effective
September 16, 1998.

ADDRESSES: Air Docket. Docket A—92—
40, containing the supporting
information for the original NESHAP
and this action, is available for public
inspection and copying between 8 a.m.
and 5:30 p.m., Monday through Friday
except for Federal holidays, at the
following address: U.S. Environmental
Protection Agency, Air and Radiation
Docket and Information Center (MC—
6102), 401 M Street SW., Washington,
DC 20460, or by calling (202) 260—7548.
The docket is located at the above
address in Room M-1500, Waterside
Mall (ground floor). A reasonable fee
may be charged for copying.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Shedd, Emissions Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, NC 27711, telephone number (919)
541-5397. For questions on compliance
and applicability determinations,
contact Mr. Seth Heminway, Office of
Enforcement and Compliance Assurance
(2223A), U.S. Environmental Protection
Agency, 401 M St., S.W., Washington,
D.C. 20460, telephone number (202)
564-7017.

SUPPLEMENTARY INFORMATION:

Regulated Entities

The entities potentially affected by
this action include:

Category Examples of regulated entities

Industry .... | Pulp mills and integrated mills
(mills that manufacture pulp
and paper/paperboard) that
chemically pulp wood fiber

using the kraft process.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
interested in the amendments to the
regulation affected by this action. To
determine whether your facility is
regulated by this action, you should
carefully examine the applicability

criteria in 63, subparts A and S of Title
40 of the Code of Federal Regulations.

Informational Contacts

If you have questions regarding the
applicability of this action to a
particular situation, or questions about
compliance approaches, permitting,
enforcement and rule determinations,
please contact the appropriate regional
representative below:

Region I:

Greg Roscoe, Chief, Air Pesticides &
Toxics Enforcement Office, Office
of Environmental Stewardship, U.S.
EPA, Region I, JFK Federal Building
(SEA), Boston, MA 02203, (617)
565-3221 Technical Contact for
Applicabilty Determination, Susan
Lancey, (617) 565-3587, (617) 565—
4940 Fax

Region 11:

Mosey Ghaffari, Air Compliance Branch,
U.S. EPA, Region Il, 290 Broadway,
New York, NY 10007-1866, (212)
637-3925, (212) 637—3998 Fax

Region 111:

Makeba Morris, U.S. EPA, Region I,
3AT10, 841 Chestnut Building,
Philadelphia, PA 19107, (215) 566—
2187

Region 1V:

Lee Page, U.S. EPA, Region IV, Atlanta
Federal Center, 100 Alabama Street,
Atlanta, GA 303083, (404) 562-9131

Region V:

Christina Prasinos (AE-17)), U.S. EPA,
Region V, 77 West Jackson Street,
Chicago, IL 60604—-3590, (312) 886—
6819 (312) 353-8289

Region VI:

Michelle Kelly, Air Enforcement Branch
(6EN-AA), U.S. EPA, Region VI,
Suite 1200, 1445 Ross Avenue,
Dallas, TX 75202-2733 (214) 665—
7580, (214) 665—7446 Fax

Region VII:

Gary Schlicht, Air Permits and
Compliance Branch, U.S. EPA,
Region VII, ARTD/APCO, 726
Minnesota Avenue, Kansas City, KS
66101, (913) 551-7097

Region VIII:

Tami Thomas-Burton, Air Toxics
Coordinator, U.S. EPA, Region VIII,
Suite 500, 999 18th Street, Denver,
CO 80202-2466 (303) 312-6581,
(303) 312-6064 Fax

Region IX:

Ken Bigos, U.S. EPA, Region IX, A-5, 75
Hawthorne Street, San Francisco,
CA (415) 744-1240

Region X:

Andrea Wallenweber, Office of Air
Quality, U.S. EPA, Region X, OAQ-
107, 1200 Sixth Avenue, Seattle,
WA 98101, (206) 553-8760, (206)
553-0404 Fax

Technology Transfer Network

The Technology Transfer Network
(TTN) is one of EPA’s electronic bulletin
boards. The TTN provides information
and technology exchange in various
areas of air pollution control. New air
regulations are now being posted on the
TTN through the world wide web at
“http://www.epa.gov/ttn.”” For more
information on the TTN, call the HELP
line at (919) 591-5384.

Outline

The information presented in this
preamble is organized as follows:

I. Description of Amendments and
Interpretations

Il. Administrative

I11. Legal Authority

l. Description of Amendments and
Interpretations

In today’s action, the EPA is
amending 8§ 63.446(g) to make clear the
EPA’s original intent regarding the
applicability of the 10 percent excess
emissions allowance to control devices
used to treat kraft pulp mill condensates
to comply with the requirements of
§63.446(e)(3) through (e)(5). The EPA
made clear in the April 15, 1998
preamble at 63 FR 18529-30 that based
on data submitted by the pulp and
paper industry, EPA has concluded that
some allowance for excess emissions is
part of the maximum achievable control
technology (MACT) floor level of
control. EPA did not qualify this
statement by saying that only particular
technologies would require some type of
allowance for excess emissions.

The EPA had previously shown (61
FR 9390-91, March 8, 1996) that the
MACT floor level of control for pulping
condensates at both bleached and
unbleached kraft mills is treating the
condensate streams to remove 92
percent of the HAP content (measured
as methanol), or equivalently, to achieve
an outlet concentration of less than 330
and 210 parts per million by weight
(ppmw) measured as methanol or
remove 9.2 and 5.9 pounds of methanol
per air dried ton of pulp (10.2 and 6.6
pounds of methanol per oven dried ton
of pulp (ODP) basis in the final rule)
across the control device, respectively
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for bleached and unbleached
wastewater streams. The MACT floor
control technology basis for these
treatment options is steam stripping.
Since steam stripping is the MACT floor
control technology basis for the
treatment requirements, the EPA also
based the excess emissions allowance
on steam stripping and determined that
to be 10 percent. Therefore, the MACT
floor-level of control is a combination of
treatment requirements and an excess
emissions allowance. The discussion in
the March 8, 1996 supplemental notice
at 61 FR 9390 further states that “The
rule would allow mills to: (1) Choose
any wastewater treatment device as long
as the device achieves one of the three
parameters . . .” (percent removal,
ppmw outlet concentration, or mass per
ODP removal).

The April 15, 1998 preamble and the
March 8, 1996 supplemental notice
clearly show that the EPA’s intent was
to provide mills flexibility in what
control technology is used and what
treatment option (set out at
§63.446(e)(3) through (e)(5)) is selected
to comply with the MACT requirements
for condensate treatment. Since the
MACT requirements are a combination
of treatment requirements and a
downtime allowance, it is reasonable to
interpret that any control device
meeting the MACT requirements would
be permissible—and this in fact is what
EPA intended. However, the rule
language is at variance with this
preamble language because it limits the
availability of the 10 percent excess
emissions allowance to steam strippers
complying only with the 92 percent
methanol removal option. Since this
rule language does not reflect EPA’s
intent (as shown in the preambles, as
just discussed), EPA is correcting the
rule language in today’s notice.

The preamble to the final NESHAP at
63 FR 18529-30 describes excess
emission allowances to include periods
when the control device is inoperable
and when the operating parameter
values established during the initial
performance test cannot be maintained
at the appropriate level. The preamble
further explains that the 10 percent
excess emissions for condensate
treatment includes periods of startup,
shutdown, and malfunction allowances
of the General Provisions to part 63.
Since the MACT floor (both the
treatment level and the excess emissions
allowance) was based on steam
stripping, the EPA discussed in the
preamble likely problems that would
necessitate an excess emissions
allowance in the context of steam
stripping operations. These were given
as steam stripper downtime as a result

of damage to the steam stripping system
and loss of treatment efficiency
resulting primarily from contamination
of condensate with carryover of fiber or
black liquor, steam supply downtime,
and combustion control device
downtime. (Control device downtime is
a factor because the steam stripper
should not be operated during periods
when the stripper system vents cannot
be routed to a control device). The EPA
believes that these types of problems
would necessitate this same downtime
allowance, even with control devices
other than steam strippers. An
exception to this is where a mill elects
to treat the condensate by discharging it
below the liquid surface of a biological
treatment system (see §63.446(e)(2))
that is part of their wastewater treatment
plant. These types of biological
treatment systems are different than
steam strippers and other control
devices in terms of their excess
emissions allowance needs for several
reasons. First, steam strippers and most
other control devices are typically
located in or near the process, may be
integrated into part of the process, and
treat primarily, and usually exclusively,
condensates. All of these factors make
the control device vulnerable to
downtime periods, even at the best
operating mills. A similar concept of
downtime does not translate to
biological wastewater treatment
systems, which accept wastewaters from
all over the mill and must be up and
running at all times to comply with
National Pollutant Discharge
Elimination System (NPDES)
requirements under the Clean Water
Act. Second, at steam strippers and
other in-process type condensate control
devices, periods when the operating
parameter values (established during the
initial performance test) cannot be
maintained at the appropriate level
count toward the 10 percent excess
emissions allowance; however, for
reasons set forth in the preamble at 63
FR 18523-24, biological wastewater
treatment units are provided a unique
set of parameter excursion provisions at
§63.453(p). Therefore, since the reasons
for providing the 10 percent excess
emissions allowance do not fit the
biological wastewater treatment
scenario and since the rule sets forth
separate operating parameter excursion
provisions for biological wastewater
treatment, the EPA believes that it is
reasonable to interpret the rule such that
the 10 percent excess emissions
allowance does not apply to biological
wastewater treatment and is correcting
the rule in today’s action to reflect this
interpretation.

Finally, since promulgation of the
NESHAP, the EPA has become aware
that there is some confusion over what
is meant in the rule by the term
“biological treatment’ since the
industry uses the term to refer to two
different types of units. Today’s action
provides guidance but no rule changes
to clarify how the rule applies to these
two types of units. The issue has been
raised by companies considering
anaerobic biological treatment systems
instead of steam strippers to comply
with the condensate treatment
requirements. The term, as used in the
rule (see 8§ 63.446(e)(2); 63.453(j) and
(p); and 63.457(1)), refers to systems
installed as part of the mill’s wastewater
treatment system primarily for purposes
of complying with NPDES requirements
under the Clean Water Act. The units
are characteristically open to the
atmosphere, require modeling in lieu of
direct air emissions measurement
during the initial performance test, and
handle all of the mill’s wastewater.
These biological treatment systems are
different than in-process type biological
treatment systems, such as enclosed
anaerobic treatment systems that can be
directly measured for air emissions
during the initial performance test and
that would be installed primarily to
treat condensate streams subject to the
final pulp and paper NESHAP. This
type of anaerobic system would be used
instead of a steam stripper to comply
with the treatment requirements at
§63.446(e)(3) through (e)(5) and thus,
the excess emissions allowance at
§63.446(g) would apply, but
(correspondingly) the operating
parameter excursion provisions for
biological wastewater treatment systems
at §63.453(p) would not apply. Also, it
is important to note that since this
anaerobic treatment system is serving
the same function as a steam stripper
(i.e. treatment of pulping condensates),
it meets the rule definition of low
volume high concentration system
equipment and is thus subject to all of
the pulping system requirements at
§63.443.

1. Administrative Requirements

A. Paperwork Reduction Act

The information requirements of the
previously promulgated NESHAP were
submitted for approval to the Office of
Management and Budget (OMB) on
April 27, 1998 under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
An Information Collection Request (ICR)
document has been prepared by EPA
(ICR No. 1657.03), and a copy may be
obtained from Sandy Farmer, OPPE
Regulatory Information Division; U.S.
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Environmental Protection Agency
(2137); 401 M St., SW.; Washington, DC
20460 or by calling (202) 260-2740. The
information requirements are not
effective until OMB approves them.

Today’s amendments to the NESHAP
will have no impact on the information
collection burden estimates made
previously. The changes are
interpretations of requirements and are
not additional requirements.
Consequently, the ICR has not been
revised.

B. Executive Order 12866

Under Executive Order 12866, the
EPA must determine whether the
proposed regulatory action is
“significant” and, therefore, subject to
the OMB review and the requirements
of the Executive Order. The Order
defines “‘significant” regulatory action
as one that is likely to lead to a rule that
may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety in
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

The NESHAP subpart S rule
published on April 15, 1998, was
considered significant under Executive
Order 12866, and a regulatory impact
analysis (RIA) was prepared. The
amendments published today interpret
the rule. The OMB has evaluated this
action, and determined it to be
nonsignificant; thus it did not require
their review.

C. Regulatory Flexibility

Today’s action is not subject to notice
and comment rulemaking requirements
and therefore is not subject to the
Regulatory Flexibility Act. However, for
the reasons discussed in the April 15,
1998 Federal Register (63 FR 18611—
12), this rule does not have a significant
impact on a substantial number of small
entities. The changes to the rule in
today’s action do not add new control
requirements to the April 15, 1998 rule.

D. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), the EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to State, local, or tribal
governments in the aggregate, or to the
private sector, of $100 million or more.
Under section 205, the EPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
action promulgated today does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate or to the
private sector. Therefore, the
requirements of the Unfunded Mandates
Act do not apply to this action.

E. Executive Order 12875: Enhancing
Intergovernmental Partnerships

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

While the final rule published on
April 15, 1998 does not create mandates
upon State, local, or tribal governments,
EPA involved State and local
governments in its development.
Because the final regulation imposes
costs to the private sector in excess of
$100 million, the EPA pursued the
preparation of an unfunded mandates

statement and the other requirements of
the Unfunded Mandates Reform Act.
Because today’s action interprets the
requirements of the final rule, today’s
action does not create a mandate on
State, local, or tribal governments.
Today’s action does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to today’s action.

F. Applicability of Executive Order
13045

The Executive Order 13045 applies to
any rule that EPA determines (1)
economically significant as defined
under Executive Order 12866, and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the EPA must evaluate the
environmental health or safety effects of
the planned rule on children; and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the EPA.

Today’s action is not subject to E.O.
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997), because it does not involve
decisions on environmental health risks
or safety risks that may
disproportionately affect children.

G. Executive Order 13084: Consultation
and Coordination with Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
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significantly or uniquely affect their
communities.”

Today’s action does not significantly
or uniquely affect the communities of
Indian tribal governments. The final
rule published on April 15, 1998 does
not create mandates upon tribal
governments. Because today’s action
interprets the requirements of the final
rule, today’s action does not create a
mandate on tribal governments.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this action.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA) directs all Federal
agencies to use voluntary consensus
standards instead of government-unique
standards in their regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
material specifications, test methods,
sampling and analytical procedures,
business practices, etc.) that are
developed or adopted by one or more
voluntary consensus standards bodies.
Examples of organizations generally
regarded as voluntary consensus
standards bodies include the American
Society for Testing and Materials
(ASTM), the National Fire Protection
Association (NFPA), and the Society of
Automotive Engineers (SAE). The
NTTAA requires Federal agencies like
EPA to provide Congress, through OMB,
with explanations when an agency
decides not to use available and
applicable voluntary consensus
standards.

This action does not involve any new
technical standards or the incorporation
by reference of existing technical
standards. Therefore, consideration of
voluntary consensus standards is not
relevant to this action.

I. Immediate Effective Date

The EPA is making today’s action
effective immediately. The EPA has
determined that the rule changes being
made in today’s action are interpretive
rules which are not subject to notice and
comment requirements. In addition, the
rule change is a type of technical
correction, since it amends the rule to
be consistent with EPA’s intentions
stated in the rule’s preamble. Notice and
opportunity for comment is not required
for such technical corrections. The EPA
has also determined that this rule may
be made effective in less than 30 days
because it is interpretive, and relieves

restrictions. See 5 U.S.C. 553 (d)(1) and
2.

J. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. However, section
808 provides that any rule for which the
issuing agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the rule)
that notice and public procedure
thereon are impracticable, unnecessary
or contrary to the public interest, shall
take effect at such time as the agency
promulgating the rule determines. 5
U.S.C. 808(2). As stated previously, EPA
has made such a good cause finding,
including the reasons therefor, and
established an effective date of
September 16, 1998. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

I11. Legal Authority

These regulations are amended under
the authority of sections 112, 114, and
301 of the Clean Air Act, as amended
(42 U.S.C. sections 7412, 7414, and
7601).

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Pulp mills, Cluster
Rules.

Dated: September 6, 1998.
Robert Perciasepe,
Assistant Administrator for Air and
Radiation.

For the reasons set out in the
preamble, title 40, Chapter | of the Code

of Federal Regulations is amended as
follows:

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart S—National Emission
Standards for Hazardous Air Pollutants
from the Pulp and Paper Industry

2. Section 63.446 is amended by
revising paragraph (g) to read as follows:

§263.446 Standards for kraft pulping
process condensates.
* * * * *

(9) For each control device (e.g. steam
stripper system or other equipment
serving the same function) used to treat
pulping process condensates to comply
with the requirements specified in
paragraphs (€)(3) through (e)(5) of this
section, periods of excess emissions
reported under § 63.455 shall not be a
violation of paragraphs (d), (e)(3)
through (e)(5), and (f) of this section
provided that the time of excess
emissions (including periods of startup,
shutdown, or malfunction) divided by
the total process operating time in a
semi-annual reporting period does not
exceed 10 percent. The 10 percent
excess emissions allowance does not
apply to treatment of pulping process
condensates according to paragraph
(e)(2) of this section (e.g. the biological
wastewater treatment system used to
treat multiple (primarily non-
condensate) wastewater streams to
comply with the Clean Water Act).

* * * * *

[FR Doc. 98-24837 Filed 9-15-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 69 and 80

[FRL-6159-1]

State of Alaska Petition for Exemption
From Diesel Fuel Sulfur Requirement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: On December 12, 1995, the
Governor of Alaska petitioned EPA to
permanently exempt the areas of Alaska
served by the Federal Aid Highway
System from the requirements of EPA’s
low-sulfur diesel fuel program for motor
vehicles. On August 19, 1996, EPA
extended the existing temporary
exemption until October 1, 1998, and on
April 28, 1998, EPA proposed to grant

a permanent exemption (63 FR 23241).
EPA has received significant public
comments and new information
concerning EPA’s proposal and needs
additional time to further evaluate the
issues concerning a permanent
exemption. Consequently, EPA is



49460 Federal Register/Vol. 63,

No. 179/Wednesday, September 16, 1998/Rules and Regulations

granting a temporary exemption to
Alaska for a period of nine months (i.e.,
until July 1, 1999) so that EPA and the
State of Alaska have ample time to
consider and evaluate the public
comments and new information before
EPA makes a final decision on the
petition.

This decision is not expected to have
a significant impact on the ability of
Alaska’s communities to attain the
National Ambient Air Quality Standards
for carbon monoxide and particulate
matter, due to the limited contribution
of emissions from diesel motor vehicles
in those areas and the sulfur level
currently found in motor vehicle diesel
fuel used in Alaska.

DATES: This final rule is effective on
October 1, 1998.

ADDRESSES: Copies of information
relevant to this final rule are available
for inspection in public docket A-96—26
at the Air Docket of the EPA, first floor,
Waterside Mall, room M-1500, 401 M
Street SW, Washington, DC 20460, (202)
260-7548, between the hours of 8 a.m.
to 5:30 p.m. Monday through Friday. A
duplicate public docket has been
established at EPA Alaska Operations
Office-Anchorage, Federal Building,
Room 537, 222 W. Seventh Avenue, #19,
Anchorage, AK 99513-7588, and is
available from 8 a.m. to 5 p.m. Monday
through Friday. A reasonable fee may be
charged for copying docket materials.
FOR FURTHER INFORMATION CONTACT: Mr.
Richard Babst, Environmental Engineer,
Fuels Implementation Group, Fuels and
Energy Division (6406-J), 401 M Street
SW, Washington, DC 20460, Telephone
(202) 564-9473, Telefax 202-565-2085,
Internet address babst.richard@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Regulated Entities
I1. Electronic Copies of Rulemaking
Documents
I11. Statutory Background
1V. Petition for Exemption
V. Decision for Temporary Exemption
VI. Judicial Review
VII. Public Participation
VIII. Statutory Authority
IX. Administrative Requirements
A. Executive Order 12866: Administrative
Designation and Regulatory Analysis
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
D. Congressional Review Act
E. Unfunded Mandates Act
F. Executive Order 12875: Enhancing
Intergovernmental Partnerships
G. Executive Order 13084: Consultation
and Coordination with Indian Tribal
Governments
H. Executive Order 13045: Children’s
Health Protection
I. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

I. Regulated Entities

Entities potentially regulated by this
action are refiners, marketers,
distributors, retailers and wholesale
purchaser-consumers of diesel fuel for
use in the state of Alaska. Regulated
categories and entities include:

Examples of regulated

Category entities

Petroleum distributors,
marketers, retailers
(service station owners
and operators), whole-
sale purchaser consum-
ers (fleet managers
who operate a refueling
facility to refuel motor
vehicles).

Any owner or operator of
a diesel motor vehicle.

Industry ...............

Individuals

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
facility is regulated by this action, you
should carefully examine the criteria
contained in §69.51, §80.29, and
§80.30 of title 40 of the Code of Federal
Regulations as modified by today’s
action. If you have questions regarding
the applicability of this action to a
particular entity, consult one of the
persons listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

11. Electronic Copies of Rulemaking
Documents

The preamble and regulatory language
are also available electronically from the
Government Printing Office Web sites.
This service is free of charge, except for
any cost you already incur for Internet
connectivity. The electronic Federal
Register version is made available on
the day of publication on the Web site
listed below.
http://www.access.gpo.gov/nara/cfr/
(either select desired date or use Search

feature)

Please note that due to differences
between the software used to develop
the document and the software into
which the document may be
downloaded, changes in format, page
length, etc. may occur.

111. Statutory Background

Section 211(i)(1) of the Act prohibits
the manufacture, sale, supply, offering
for sale or supply, dispensing, transport,
or introduction into commerce of motor
vehicle diesel fuel which contains a

concentration of sulfur in excess of 0.05
percent by weight, or which fails to
meet a cetane index minimum of 40
beginning October 1, 1993. Section
211(i)(2) requires the Administrator to
promulgate regulations to implement
and enforce the requirements of
paragraph (1), and authorizes the
Administrator to require that diesel fuel
not intended for motor vehicles be dyed
in order to segregate that fuel from
motor vehicle diesel fuel. Section
211(i)(4) provides that the States of
Alaska and Hawaii may seek an
exemption from the requirements of
subsection 211(i) in the same manner as
provided in section 3251 of the Act, and
requires the Administrator to take final
action on any petition filed under this
subsection, which seeks exemption from
the requirements of section 211(i),
within 12 months of the date of such
petition.

Section 325 of the Act provides that
upon application by the Governor of
Guam, American Samoa, the Virgin
Islands, or the Commonwealth of the
Northern Mariana Islands, the
Administrator may exempt any person
or source, or class of persons or sources,
in such territory from any requirement
of the Act, with some specific
exceptions. Such exemption may be
granted if the Administrator finds that
compliance with such requirement is
not feasible or is unreasonable due to
unique geographical, meteorological, or
economic factors of such territory, or
such other local factors as the
Administrator deems significant.

V. Petition for Exemption

On February 12, 1993, the Honorable
Walter J. Hickel, then Governor of the
State of Alaska, submitted a petition to
exempt motor vehicle diesel fuel in
Alaska from subsections (1) and (2) of
section 211(i), except the minimum
cetane index requirement of 40.
Paragraph (1) prohibits motor vehicle
diesel fuel from having a sulfur
concentration greater than 0.05 percent
by weight, or failing to meet a minimum
cetane index of 40. Paragraph (2)
requires the Administrator to
promulgate regulations to implement

1Section 211(i)(4) mistakenly refers to
exemptions under § 324 of the Act (““Vapor
Recovery for Small Business Marketers of
Petroleum Products”). The proper reference is to
§325, and Congress clearly intended to refer to
§325, as shown by the language used in §211(i)(4),
and the United States Code citation used in § 806
of the Clean Air Act Amendments of 1990, Public
Law No. 101-549. Section 806 of the Amendments,
which added paragraph (i) to § 211 of the Act, used
42 U.S.C. 7625-1 as the United States Code
designation, the proper designation for § 325 of the
Act. Also see 136 Cong. Rec. S17236 (daily ed.
October 26, 1990) (statement of Sen. Murkowski).
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and enforce the requirements of
paragraph (1), and authorizes the
Administrator to require that diesel fuel
not intended for motor vehicles be dyed
in order to segregate that diesel fuel
from motor vehicle diesel fuel. The
petition requested that the
Environmental Protection Agency (EPA)
temporarily exempt motor vehicle diesel
fuel manufactured for sale, sold,
supplied, or transported within the
Federal Aid Highway System from
meeting the sulfur content requirement
specified in section 211(i) until October
1, 1996. The petition also requested a
permanent exemption from such
requirements for those areas of Alaska
not reachable by the Federal Aid
Highway System. The petition was
based on geographical, meteorological,
air quality, and economic factors unique
to the State of Alaska.

EPA’s decision on the petition was
published on March 22, 1994 (59 FR
13610), and applied to all persons in
Alaska subject to section 211(i) and
related provisions in section 211(g) of
the Act and EPA’s low-sulfur
requirement for motor vehicle diesel
fuel in 40 CFR 80.29. Persons in
communities served by the Federal Aid
Highway System were exempted from
compliance with the diesel fuel sulfur
content requirement until October 1,
1996. Persons in communities that are
not served by the Federal Aid Highway
System were permanently exempted
from compliance with the diesel fuel
sulfur content requirement. Both the
permanent and temporary exemptions
apply to all persons who manufacture,
sell, supply, offer for sale or supply,
dispense, transport, or introduce into
commerce, in the State of Alaska, motor
vehicle diesel fuel. Alaska’s exemptions
do not apply to the minimum cetane
requirement for motor vehicle diesel
fuel.

On December 12, 1995, the Honorable
Governor Tony Knowles, Governor of
the State of Alaska, petitioned the
Administrator for a permanent
exemption (Petition) for all areas of the
state served by the Federal Aid Highway
System, that is, those areas covered only
by the temporary exemption. On August
19, 1996, EPA published an extension to
the temporary exemption until October
1, 1998 (61 FR 42812), to give ample
time for the agency to consider
comments to that petition that were
subsequently submitted. On April 28,
1998 (63 FR 23241) EPA published a
proposal to grant the petition for a
permanent exemption for all areas of the
state served by the Federal Aid Highway
System. Substantial public comments
and substantive new information was
submitted in response to the proposal.

V. Decision for Temporary Exemption

In this document, the Agency is
granting a temporary exemption for nine
months (until July 1, 1999) from the
diesel fuel sulfur content requirement of
0.05 percent by weight to those areas in
Alaska served by the Federal Aid
Highway System. For the same reasons,
the Agency also is granting a temporary
exemption for nine months from those
provisions of section 211(g)(2) 2 of the
Act that prohibit the fueling of motor
vehicles with high-sulfur diesel fuel.
Sections 211(g) and 211(i) both restrict
the use of high-sulfur motor vehicle
diesel fuel.

Further, consistent with the March 22,
1994 Notice of Final Decision (59 FR
13610), dyeing diesel fuel to be used in
nonroad applications will be
unnecessary in Alaska during the
temporary exemption as long as the
diesel fuel has a minimum cetane index
of 40. The motor vehicle diesel fuel
regulations, codified at 40 CFR 80.29,
provide that any diesel fuel which does
not show visible evidence of the dye
solvent red 164 shall be considered to
be available for use in motor vehicles
and subject to the sulfur and cetane
index requirements. The Alaska
Department of Environmental
Conservation and various refiners in
Alaska have indicated to EPA that all
diesel fuel manufactured for sale and
marketed in Alaska for use in both
motor vehicle and nonroad applications
meets the minimum cetane requirement
for motor vehicle diesel fuel.

Justification for Temporary Exemption

Section 325 of the Clean Air Act
Amendments of 1990 provide that an
exemption may be granted due to “‘such
other local factors as the Administrator
deems significant.” Alaska has operated
under temporary exemptions for the
past several years. EPA has indicated to
Alaska that EPA would make a final
decision on whether to grant a
permanent exemption from the low
sulfur diesel fuel requirements. EPA
will not have made a final decision on
a permanent exemption prior to the
expiration of the current temporary
exemption. EPA believes that requiring

2This subsection makes it unlawful for any
person to introduce or cause or allow the
introduction into any motor vehicle of diesel fuel
which they know or should know contains a
concentration of sulfur in excess of 0.05 percent (by
weight). It would clearly be impossible to hold
persons liable for misfueling with diesel fuel with
a sulfur content higher than 0.05 percent by weight,
when such fuel is permitted to be sold or dispensed
for use in motor vehicles. The proposed exemptions
would include exemptions from this prohibition,
but not include the prohibitions in §211(g)(2)
relating to the minimum cetane index or alternative
aromatic levels.

compliance in Alaska with diesel fuel
sulfur requirements during the nine
months before such a final decision is
published is unreasonable, given the
unique circumstances associated with
this prior history of exemptions, and
EPA’s need for additional time to make
a final decision on Alaska’s request for
a permanent exemption. These
significant local factors are the basis for
granting Alaska this extension to the
current temporary exemption.

In response to the February 12, 1993
petition for a temporary exemption from
diesel fuel sulfur requirements for areas
served by the FAHS, EPA granted
Alaska the temporary exemption until
October 1, 1996. Because the state of
Alaska planned to establish a Task
Force (in which an EPA representative
participated) to evaluate the need for an
exemption, EPA provided Alaska with
“‘adequate time to prepare and submit
another exemption request” (59 FR
13613, March 22, 1994). “If a new
exemption request is submitted, EPA
will publish another notice in the
Federal Register and re-examine the
issue of an exemption.” Id.

In response to the December 12, 1995,
petition for a permanent exemption
from the diesel sulfur requirements for
the areas served by the FAHS, EPA
“reserv[ed] the decision on the state’s
request for a permanent exemption, so
the agency may consider possible
alternatives for a longer period” than
the two years granted (61 FR 42814,
August 19, 1996). EPA extended for
another period of 24 months “‘or until
such time as a decision is made on the
permanent exemption, whichever is
shorter” (61 FR 42816, August 19,
1996). EPA also stated that ‘‘areas in
Alaska served by the Federal Aid
Highway System are also exempt from
the related 211(g)(2) provisions until
such time as a decision has been made
on the state’s petition for a permanent
exemption.” Id. The Agency stated it
would propose a decision on Alaska’s
request for a permanent waiver. Id.

EPA did not intend that Alaska would
be required to comply with the low-
sulfur diesel requirements before
reaching a final decision. Unfortunately,
a decision will not be reached before the
current temporary exemption expires.
EPA proposed to permanently exempt
Alaska (63 FR 23241, April 28, 1998),
and received significant comments on
several issues and new information
during this notice and comment period
critical to the question of whether
Alaska should be granted an exemption
to the low-sulfur diesel fuel
requirements.

One issue that will require additional
time for EPA to evaluate involves the
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use of high-sulfur diesel fuel in engines
manufactured to meet future more
stringent emissions standards. In their
comments to the proposal, the Engine
Manufacturers Association (EMA)
asserted in part, that the use of high-
sulfur diesel fuel in advanced
technology engines, especially those
engines that will be in the marketplace
to meet 2004 emission standards, will
result in excessive engine wear, poor
durability, substantially increased
maintenance costs, substandard
performance, and in some cases, engine
failure. EMA indicated that these
advanced technologies are expected to
be introduced before 2004, and are only
feasible if operated on low-sulfur fuel.
EPA believes some manufacturers may
implement these advanced technologies
as early as 2002.

The technology of most concern is the
cooled exhaust gas recirculation (EGR)
system. In an EGR system, exhaust gas
is recirculated back into the cylinders to
reduce the amount of fresh charge air or
oxygen that is available for combustion
during certain operating conditions.
Combustion temperatures, and thus
nitrogen oxides (NOx) formation, are
reduced. In order to maximize the
effectiveness of the EGR system, the
exhaust gas is cooled before it enters the
fresh air stream. According to the EMA,
when the engine is operated on high-
sulfur diesel fuel, sulfur in the exhaust
gas stream is condensed by the EGR
cooler and forms sulfuric acid deposits
in the cooler and any surfaces through
which the cooled exhaust gas passes.
Thus, the combination of high-sulfur
and cooled EGR systems will promote
corrosion in the EGR cooler and control
valve, power cylinder and induction
system, will cause wear and tear on the
power cylinder, and will result in the
formation of deposits on the EGR cooler
and induction system. The EMA
indicates that while more frequent
replacement of the EGR and air intake
components may reduce the sulfuric
acid damage to the EGR system, it is not
possible to eliminate the damage.

EPA has determined that an
additional nine months is necessary to
evaluate the information to determine
whether Alaska should be granted a
permanent exemption to the low-sulfur
diesel fuel requirements. EPA believes
that requiring Alaska to incur the cost
and burden associated with compliance
until EPA reaches a final decision is
unreasonable, given the expectation that
EPA will make a final decision in the
next several months, and the possibility
that EPA may then decide to grant the
exemption. In addition, EPA believes
that in this situation lead-time
considerations are also a significant

local factor as provided under section
325. Requiring Alaska to comply with
low-sulfur diesel fuel requirements as of
October 1998 is unreasonable due to
lead-time considerations. Because of the
temporary status of the previous and
current exemptions, EPA did not intend
that Alaska would be required to
comply prior to a final decision on a
permanent exemption. Therefore, the
affected parties in Alaska are not in a
position to reasonably comply prior to
such a final decision. Alaska has
recently indicated to EPA that at least
three years would be needed to
implement any new requirements once
a final decision has been reached by
EPA. Requiring compliance by refiners
and distributors and consumers of
diesel fuel by October 1998 would not
be reasonable under these
circumstances.

Further, any expiration of the low-
sulfur exemption has implications
under the Internal Revenue Code.
Section 4081 of the Internal Revenue
Code (26 U.S.C. 4081) imposes a tax on
the removal of diesel fuel from a
terminal at the terminal rack. However,
a tax is not imposed if, among other
conditions, the diesel fuel is indelibly
dyed in accordance with Treasury
regulations. Dyed diesel fuel can be
used legally (for tax purposes) in
nontaxable uses such as for heating oil,
fuel in stationary engines, or fuel in
non-highway vehicles. A substantial
penalty applies if dyed diesel fuel is
used for taxable purposes such as in
registered highway vehicles.

In 1996, Congress enacted an
exception to the dyeing requirement so
that undyed diesel fuel could be
removed from a terminal tax free if,
among other requirements, the fuel is
removed for ultimate sale or use in an
area of Alaska during the period the area
is exempt from EPA’s sulfur content and
fuel dyeing requirements under section
211(i)(4) of the Clean Air Act. Treasury
regulations (26 CFR 46.4082-5)
generally establish a system for
collecting the federal diesel fuel tax at
the wholesale level in Alaska. This
system is similar to the system used by
the state of Alaska for state fuel tax. The
person liable for the federal tax
generally is the person who is licensed
by Alaska as a qualified dealer or a
retailer that has been registered by the
Internal Revenue Service (IRS).

If EPA’s temporary exemption for the
FAHS areas of Alaska were to expire,
then under Treasury regulations, the
federal fuel tax would be imposed on all
undyed diesel fuel that is removed from
any terminal in the FAHS areas,
regardless of the use that is later made
of the fuel. Removals from these

terminals would be exempt from the tax
only if the fuel contains a dye of a
prescribed color and composition.
Consequently, Alaska would be required
by the Treasury regulations to either dye
the non-road tax-exempt fuel or pay the
on-road tax at the current rate of 24.4
cents per gallon.

According to an attachment to the
comments submitted by the Trustees for
Alaska, Alaska used approximately 600
million gallons of distillate each year
(excluding fuel used for aviation) for the
fiscal years ending June 30, 1996 and
June 30, 1997. If none of that fuel were
dyed and the sulfur exemption were to
expire, the tax liability for Alaska (at
24.4 cents per gallon) would be
approximately $146.4 million per year,
compared to only $19.4 million per year
if only that fuel used for highway
purposes were taxed. The taxed parties
could later file for refunds for the fuel
they could show was not used in motor
vehicles. Alternatively, Alaska could
comply with the Treasury regulations by
dyeing the approximately 86 percent of
that fuel intended for non-highway use.
However, to do so would be a
significant and unreasonable burden for
refiners, distributors and consumers of
diesel fuel, especially if the lapse in the
EPA exemption were only for a few
months. Comments received in response
to the proposal indicated that each
additional storage tank needed to
segregate the dyed and undyed fuels
with supporting infrastructure may cost
$600,000, and there are over 80 tank
farms in Alaska that would require
additional tankage. Similarly each
additional tanker truck required to
avoid cross-contamination of dyed and
undyed fuels costs approximately
$250,000. Finally, those comments
indicated that significant lead-time
would be needed.

Based on these significant local
factors, it is unreasonable to mandate
that low-sulfur motor vehicle diesel fuel
be available for use in Alaska for areas
served by the Federal Aid Highway
System after the current temporary
exemption expires on October 1, while
EPA considers a final decision on the
Petition.

Clarification of Exemption

Since today’s rule exempts diesel fuel
in Alaska from the sulfur requirement
for nine months (i.e., until July 1, 1999),
dyeing diesel fuel to be used in nonroad
applications will be unnecessary in
Alaska for those nine months. However,
in the event high-sulfur diesel fuel is
shipped from Alaska to the lower-48
states, it would be necessary for the
producer or shipping facility to add dye
to the noncomplying fuel before it is
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introduced into commerce in the lower-
48 states. In addition, supporting
documentation (e.g., product transfer
documents) must clearly indicate the
fuel may not comply with the sulfur
standard for motor vehicle diesel fuel
and is not to be used as a motor vehicle
fuel. Conversely, EPA will not require
high-sulfur diesel fuel to be dyed if it is
being shipped from the lower-48 states
to Alaska, but supporting
documentation must substantiate that
the fuel is only for shipment to Alaska
and that it may not comply with the
sulfur standard for motor vehicle diesel
fuel.

EPA will assume that all diesel fuel
found in any state, except in the state of
Alaska, is intended for sale in any state
and subject to the diesel fuel standards,
unless the supporting documentation
clearly specifies the fuel is to be
shipped only to Alaska. The
documentation should further clearly
state that the fuel may not comply with
the Federal diesel fuel standards. If such
product enters the market of any state,
other than Alaska, (e.g., is on route to
or at a dispensing facility in a state other
than Alaska) and is found to exceed the
applicable sulfur content standard, all
parties will be presumed liable, as set
forth in the regulations. However, EPA
will consider the evidence in
determining whether a party caused the
violation.

With regard to the storage of diesel
fuel in any state other than Alaska, a
refiner or transporter will not be held
liable for diesel fuel that does not
comply with the applicable sulfur
content standard and dye requirement if
it can show that the diesel fuel is truly
being stored and is not being sold,
offered for sale, supplied, offered for
supply, transported or dispensed.
However, once diesel fuel leaves a
refinery or transporter facility, a party
can no longer escape liability by
claiming that the diesel fuel was simply
in storage. Although diesel fuel may
temporarily come to rest at some point
after leaving a refinery or transporter
facility, the intent of the regulations is
to cover all diesel fuel being distributed
in the marketplace. Once diesel fuel
leaves a refinery or shipping facility it
is in the marketplace and as such is in
the process of being sold, supplied,
offered for sale or supply, or
transported.

Engine Warranty, Recall and Tampering

EPA previously addressed the impact
of an exemption from the low-sulfur
diesel fuel requirements on engine
recall liability, warranty and tampering
issues in the American Samoa

decision 3, Guam decision 4, and Alaska
decision.5 For this final rule, EPA is
addressing the recall liability and
warranty issues in a manner consistent
with those earlier decisions. The
tampering issue is treated in a
somewhat different manner.

Recall Liability. If EPA determines
that a substantial number of heavy-duty
engines do not comply with the federal
emission requirements, the engine
manufacturer is responsible for recalling
and repairing the engines. EPA typically
determines whether engines comply
with applicable federal emission
standards when properly used and
maintained based on testing of in-use
engines. If an engine fueled with
noncomplying diesel fuel were included
in such testing, EPA will determine, on
a case-by-case basis, if the
noncompliance is the result of the use
of noncomplying fuel. If it is determined
that the noncomplying diesel fuel is the
cause of the engine’s failure to meet the
applicable emission standards, EPA
would take that into consideration
before seeking a recall of the class.

For Alaska, as in the Guam and
American Samoa decisions, the Agency
does not intend to use test results
(emissions levels) from engines that
utilize high-sulfur diesel fuel (over
0.05% by weight) to show
noncompliance by those engines for the
purpose of recalling an engine class.
However, in cases in which it is
determined that the overall class is
subject to recall for reasons other than
noncomplying fuel in Alaska,
individual engines will not be excluded
from repair on the basis of the fuel used.
Manufacturers are responsible for
repairing any engine in the recalled
class regardless of its history of
tampering or improper maintenance.

Manufacturers Emission Warranty.
The Agency acknowledges that engines
that were certified to meet the federal
emission standards using low-sulfur
diesel fuel may in some cases be unable
to meet those federal emissions
standards if they use high-sulfur diesel
fuel. However, EPA believes an
exemption from the general warranty
provisions of section 207 is unnecessary
to protect manufacturers from
unreasonable warranty recoveries by
purchasers. The emission defect

3The Agency granted American Samoa’s petition
for an exemption from the diesel sulfur
requirements on July 20, 1992, 57 FR 32010.

4The Agency granted Guam’s petition for an
exemption from the diesel sulfur requirements on
September 21, 1993, 58 FR 48968.

5The Agency granted the State of Alaska’s
petition for a temporary exemption from the diesel
sulfur requirements on March 22, 1994, 59 FR
13610.

warranty requirements under section
207(a) of the Act require an engine
manufacturer to warrant that the engine
shall conform at the time of sale to
applicable emission regulations and that
the engine is free from defects that cause
the engine to fail to conform with
applicable regulations for its useful life.
In practice, this warranty is applicable
to a specific list of emissions and
emissions-related engine components.

It has been consistent EPA policy that
misuse or improper maintenance of a
vehicle or engine by the purchaser,
including misfueling, may create a
reasonable basis for denying warranty
coverage for the specific emissions and
emissions-related engine components
affected by the misuse. In Alaska, while
use of fuel exempted from the sulfur
content limitation cannot be considered
“misfueling,” it will have the same
adverse effect on emissions control
components. Thus, EPA believes that
where the use of noncomplying diesel
fuel in fact has an adverse impact on the
emissions durability of specific engine
parts or systems, such as a catalyst, the
manufacturer has a reasonable basis for
denying warranty coverage on that part
or other related parts. As has
consistently been EPA’s policy, those
components not adversely affected by
the use of noncomplying diesel fuel
should continue to receive full
emissions warranty coverage.

Tampering Liability. Subsequent to
the 1995 petition for a permanent
exemption from the diesel fuel sulfur
requirements, the Engine Manufacturers
Association (EMA) requested
enforcement discretion regarding the
removal of catalytic converters because
of an indicated plugging problem
caused by the high-sulfur diesel fuel in
Alaska. However, information
subsequently collected by EPA from
several heavy-duty engine
manufacturers demonstrates that
catalyst plugging is mainly a cold
weather problem and not a high-sulfur
fuel issue. EPA is also aware that the
majority of the plugged catalysts have
been eliminated. In a letter to EPA of
September 19, 1997, the EMA indicated
that the immediate problems that led to
EMA’s earlier request have been
resolved. Accordingly, EPA sees no
need for an exemption that allows the
removal of catalysts in the field, or that
permits manufacturers to introduce into
commerce catalyzed-engines without
catalysts.

V1. Judicial Review

Under section 307(b)(1) of the Clean
Air Act, EPA hereby finds that these
regulations are of local or regional
applicability. Accordingly, judicial
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review of this action is available only in
the United States Court of Appeals for
the circuit applicable to Alaska within
60 days of publication.

VII. Public Participation

The Agency received Alaska’s request
for a permanent exemption for the
Federal Aid Highway System areas in
December of 1995. Soon afterwards, the
Agency has received comments on the
petition from the Alaska Center for the
Environment, the Alaska Clean Air
Coalition, and the Engine Manufacturers
of America. EPA believed the issues
raised by those comments and possible
tightening of heavy-duty motor vehicle
engine standards in 2004 necessitated
further consideration before the Agency
made a decision on Alaska’s request for
a permanent waiver.

The Agency published a proposed
rule for a permanent exemption to allow
interested parties an additional
opportunity to request a hearing or to
submit comments. EPA subsequently
received a request for a public hearing,
but that request was soon withdrawn.
EPA extended the comment period until
June 12, 1998, and received comments
before and after that date.

EPA’s decision to extend the
exemption until July 1, 1999 is not a
decision based on the merits of those
comments. Instead, EPA’s decision is
based on the unreasonableness of
imposing the low-sulfur diesel fuel
requirement during the time period
needed by EPA to make a final decision
on the merits of the comments
submitted. The significant local factors
supporting this decision are described
herein.

VIII. Statutory Authority

Authority for the action in this
proposed rule is in sections 211 (42
U.S.C. 7545) and 325(a)(1) (42 U.S.C.
7625-1(a)(1)) of the Clean Air Act, as
amended.

IX. Administrative Requirements

A. Executive Order 12866:
Administrative Designation and
Regulatory Analysis

Under Executive Order 12866,6 the
Agency must determine whether a
regulation is “significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ““significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,

658 FR 51736 (October 4, 1993).

productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments of
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because today’s
action to extend the temporary
exemption of the low-sulfur diesel fuel
requirements in the State of Alaska, will
not result in any additional economic
burden on any of the affected parties,
including small entities involved in the
oil industry, the automotive industry
and the automotive service industry.
EPA is not imposing any new
requirements on regulated entities, but
instead is continuing an exemption from
a requirement, which makes it less
restrictive and less burdensome.
Therefore, EPA has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act of
1980, 544 U.S.C. 3501 et seq., and
implementing regulations, 5 CFR part
1320, do not apply to this action as it
does not involve the collection of
information as defined therein.

D. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides

71d. at section 3(f)(1)—(4).

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective October 1, 1998.

E. Unfunded Mandates Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a federal
mandate with estimated costs to the
private sector of $100 million or more,
or to state, local, or tribal governments
of $100 million or more in the aggregate.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that this final
rule imposes no new federal
requirements and does not include any
federal mandate with costs to the
private sector or to state, local, or tribal
governments. Therefore, the
Administrator certifies that this rule
does not require a budgetary impact
statement.

F. Executive Order 12875: Enhancing
Intergovernmental Partnerships

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
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develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create a
mandate on State, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

G. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate if
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. EPA has
determined that this final rule imposes
no new federal requirements, but rather
extends an existing temporary
exemption of the low-sulfur diesel fuel
requirements in the State of Alaska.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

H. Executive Order 13045: Children’s
Health Protection

Executive Order 13045: “‘Protection of
Children from Environmental Health
Risks and Safety Risks™ (62 FR 19885,
April 23, 1997) applies to any rule that:
(2) Is determined to be ‘““economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that

EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant rule as defined by E.O.
12866, and because it does not involve
decisions based on environmental
health or safety risks.

I. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Pub. L. 104-113,
§12(d) (15 U.S.C. 272 note) directs EPA
to use voluntary consensus standards in
its regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

List of Subjects
40 CFR Part 69

Environmental protection, Air
pollution control, Alaska.

40 CFR Part 80

Environmental protection, Air
pollution control, Diesel fuel, Motor
vehicle pollution.

Dated: September 3, 1998.

Carol M. Browner,
Administrator.

For the reasons set out in the
preamble title 40 chapter | of the Code
of Federal Regulations is amended as
follows:

PART 69—[AMENDED]
1. The authority citation for part 69 is
revised to read as follows:

Authority: 42 U.S.C. 7545(1) and (g), 7625—
1.

2. Subpart E consisting of §69.51 is
added to read as follows:

Subpart E—Alaska

§69.51 Exemptions.

(a) Persons in the state of Alaska,
including but not limited to, refiners,
importers, distributors, resellers,
carriers, retailers or wholesale
purchaser-consumers may manufacture,
introduce into commerce, sell, offer for
sale, supply, dispense, offer for supply,
or transport diesel fuel, which fails to
meet the sulfur concentration or dye
requirements of 40 CFR 80.29, in the
state of Alaska if the fuel is used only
in the state of Alaska.

(b) Persons outside the state of Alaska,
including but not limited to, refiners,
importers, distributors, resellers,
carriers, retailers or wholesale
purchaser-consumers may manufacture,
introduce into commerce, sell, offer for
sale, supply, offer for supply, or
transport diesel fuel, which fails to meet
the sulfur concentration or dye
requirements of 8 80.29, outside the
state of Alaska if the fuel is:

(1) Used only in the state of Alaska;
and

(2) Accompanied by supporting
documentation that clearly substantiates
the fuel is for use only in the state of
Alaska and does not comply with the
Federal sulfur standard applicable to
motor vehicle diesel fuel.

(c) Beginning July 1, 1999, the
exemptions provided in paragraphs (a)
and (b) of this section are applicable
only to fuel used in those areas of
Alaska that are not served by the
Federal Aid Highway System.

PART 80—[AMENDED)]

3. The authority citation for part 80
continues to read as follows:

Authority: Sec. 114, 211, and 301(a) of the
Clean Air Act, as amended (42 U.S.C. 7414,
7545 and 7601(a)).

4. Section 80.29 is amended by
revising paragraph (a)(1) introductory
text to read as follows:

§80.29 Controls and prohibitions on
diesel fuel quality.

(a) Prohibited activities. (1) Beginning
October 1, 1993, no person, including
but not limited to, refiners, importers,
distributors, resellers, carriers, retailers
or wholesale purchaser-consumers,
shall manufacture, introduce into
commerce, sell, offer for sale, supply,
dispense, offer for supply or transport
any diesel fuel for use in motor vehicles,
except as provided in 40 CFR 69.51,
unless the diesel fuel:

* * * * *

[FR Doc. 98-24734 Filed 9-15-98; 8:45 am]
BILLING CODE 6560-50—P



49466 Federal Register/Vol. 63, No. 179/Wednesday, September 16, 1998/Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300698; FRL 6022—-1]
RIN 2070-AB78

Trichoderma Harzianum Strain T-39;
Exemption from the Requirement of a
Temporary Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes an
exemption from the requirement of a
temporary tolerance for residues of the
Trichoderma harzianum strain T-39 in/
on strawberry, table grape and wine
grape when applied/used as ground or
foliar applications in accordance with
the provisions of experimental use
permit 11678-EUP-1. Makhteshim-
Agan of North America, Inc. submitted
an amended petition PP 6G4622 to EPA
under the Federal Food, Drug, and
Cosmetic Act as amended by the Food
Quality Protection Act of 1996 (Pub. L.
104-170) requesting an exemption from
the requirement of a temporary
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of
Trichoderma harzianum strain T-39.

DATES: This regulation is effective
September 16, 1998. Objections and
requests for hearings must be received
by EPA on or before November 16, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300698],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251. A copy of any
objections and hearing requests filed
with the Hearing Clerk identified by the
docket control number, [OPP-300698],
must also be submitted to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,

1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of electronic objections and hearing
requests must be identified by the
docket number [OPP-300698]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Shanaz Bacchus, c¢/o Product
Manager (PM) 90, Biopesticides and
Pollution Prevention Division (7511C),
Environmental Protection Agency, 401
M St., SW, Washington, DC 20460.
Office location, telephone number and
e-mail address: Rm. 902W34, CM#2,
1921 Jefferson Davis Highway,
Arlington, VA, (703) 308—-8097; e-mail:
bacchus.shanaz@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 24, 1998, (63
FR 34390) (FRL 5795-9), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a(e) announcing
the filing of a pesticide tolerance
petition by Makhteshim-Agan of North
America Inc., 551 Fifth Ave., Suite
1100, New York, NY 10176. This notice
included a summary of the petition
prepared by the petitioner and this
summary contained conclusions and
arguments to support its conclusion that
the petition complied with the Food
Quality Protection Act (FQPA) of 1996.

The petition requested that 40 CFR
part 180 be amended by establishing an
exemption from the requirement of a
temporary tolerance for residues of the
microbial antifungal agent Trichoderma
harzianum strain T-39 in or on all food/
feed commodities. The data which were
evaluated for the Experimental Use
Permit (EUP) granted in May of 1996 are
sufficient to support the exemption from
the requirement of a temporary
tolerance in/on table grape, wine grape
and strawberry. There were no
comments received in response to the
notice of filing. This exemption from the
requirement of a tolerance will expire
on November 30, 2000.

l. Risk Assessment and Statutory
Findings

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish an
exemption from the requirement of a
temporary tolerance (the legal limit for
a pesticide chemical residue in or on a
food) only if EPA determines that the
tolerance is ‘‘safe.” Section
408(b)(2)(A)(ii) defines “‘safe’” to mean
that ““there is a reasonable certainty that
no harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” This includes exposure
through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue...” EPA performs a number of
analyses to determine the risks from
aggregate exposure to pesticide residues.
First, EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

A. Proposed Use

The rates, frequency and timing of the
applications vary. The pesticide is to be
applied by ground equipment as a foliar
spray. Application rates are 2 to 4
pounds per acre per application from
pre-bloom to harvest. One to four
applications are made to wine grapes in
a rotational program with conventional
chemical fungicides, while four to six
applications may be applied to wine
grapes when the product is used alone.
Table grapes are treated with one to
three applications during pre-bloom to
fruit set. Strawberry may be treated with
one to eight applications once per week
throughout the growing season from
pre-bloom to harvest.

B. Product Chemistry

The data submitted for product
identity of the active ingredient,
Trichoderma harzianum strain T-39,
and end use product, Trichodex, are
acceptable for the limited use proposed
for this EUP. The active ingredient,
Trichoderma harzianum, is a naturally-
occurring fungus which can be found in
the US and in the environment
worldwide. The microbial pesticide
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contains dried solids and solubles
resulting from the fermentation of
Trichoderma harzianum isolate T-39,
containing T-39 fungus propagules as
either conidia or mycelia. Published
literature characterize Trichoderma
harzianum strain T-39 by colony and
structural morphology, and by
intraspecific DNA primers. Additional
data are likely to be required for more
extensive use patterns.

I1. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
relevant available scientific data and
other information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

Results of the following studies
support the lack of toxicity/
pathogenicity of the Technical Grade
Active Ingredient (TGAI), Trichoderma
harzianum: acute oral, acute dermal,
and the primary dermal irritation. The
microbial pesticide was classified acute
Toxicity Category Ill for these health
effects.

The two acute eye irritation studies
indicate a potential for the TGAI to
cause severe eye irritation, placing the
Technical Grade Active Ingredient in
acute Toxicity Category I. However,
another eye irritation study in which the
test material was the End-use Product
(EP), Trichodex, indicates the EP is
mildly irritating or in the acute Toxicity
Category lll. This categorization is
acceptable for labeling of the EP.

While the acute pulmonary study
indicated that the TGAI Trichoderma
harzianum did not replicate in the rat
body, the reported data did not
demonstrate a clear clearance pattern
from the lungs. Based on this study and
because the predominant inert
ingredient is a known inhalation hazard,
the microbial was classified as an acute
Toxicity Category Il pesticide for acute
inhalation effects.

I11. Aggregate Exposures and Risk

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures of consumers and
major identifiable subgroups of
consumers from the pesticide residue in
food and all other non-occupational
exposures, including drinking water
from groundwater or surface water and
exposure through pesticide use in

gardens, lawns, or buildings (residential
and other indoor uses).

A. Dietary Exposure and Risk

Dietary exposure to the microbial
pesticide is likely to occur. The lack of
acute oral toxicity/pathogenicity, and
the ubiquitous nature of the microbial,
support the establishment of an
exemption from the requirement of a
temporary tolerance for this active
ingredient.

1. Food. The microbial pesticide can
be easily removed from foods by
washing, peeling, cooking and
processing. For this EUP, strawberry,
wine grape and table grape are to be
treated in small areas in seven states
AZ, CA. FL, NY, OH, OR, and WA.
Consequently, dietary exposure to the
microbial and the risk posed by
ingestion of foods treated with the
microbial pesticide, are likely to be
minimal for adults, infants and children
by the oral route.

2. Drinking water exposure. Oral
exposure, at very low levels, may occur
from ingestion of drinking water.
However, the experimental permit
allows use of this pesticide on a small
area in one state on three crops, thus
limiting potential exposure to drinking
water. Even if negligible exposure
should occur, the Agency concludes
that such exposure would present no
risk due to the lack of toxicity and the
ubiquitous nature of the microbe.

B. Other Non-Occupational Exposure

The experimental use sites for
Trichoderma harzianum strain T-39 are
strawberry, wine grape and table grape
for control of Botrytis by displacement.
Therefore, exposure and risk to adults,
infants and children via treated lawns or
recreational areas are not likely if the
pesticide is used as labeled.

1. Dermal exposure. The experimental
use permit allows limited use of the
pesticide in small areas in seven states.
Workers are most likely to be dermally
exposed during treatment of strawberry,
wine grape and table grape. Because the
pesticide is placed in Acute Toxicity
Category Il for dermal effects and the
experimental use of the pesticide is
limited, the exposure and risk to
workers is likely to be minimal.
Appropriate Personal Protective
Equipment have been recommended by
the Agency to mitigate against potential
dermal exposure to pesticide handlers.

2. Inhalation exposure. The pesticide
is considered an Acute Toxicity
Category Il microbial pesticide on the
basis of inhalation studies. Adequate
Personal Protective Equipment,
including a dust-mist filtering respirator
with NIOSH/MSHA prefix TC-21C, or

equivalent, such as N-95, R—95 or P-95
respirator, and a Restricted-Entry
Interval of 12 hours are required to
mitigate against potential exposure and
risk posed by the use of the pesticide
during the experimental field trials.

IV. Cumulative Exposure to Substances
with Common Mechanisms of Toxicity

Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and ‘“‘other substances that
have a common mechanism of toxicity.”
There are other species and strains of
Trichoderma registered. As discussed
under Product Chemistry, the Agency
has received information to distinguish
strain T-39 from other registered strains.
It is not clear to the Agency whether the
registered strains share a common
mechanism of toxicity, or any
mechanism of toxicity with strain T-39.

V. Safety Factors

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of exposure (safety) for infants and
children in the case of threshold effects
to account for pre-and-post-natal
toxicity and the completeness of the
database unless EPA determines that a
different margin of exposure (safety)
will be safe for infants and children. In
this instance, EPA believes there are
reliable data to support the conclusion
that there are no threshold effects of
concern to infants, children and adults
when Trichoderma harzianum strain T-
39 is used as labeled. As a result, the
provision requiring an additional
margin of exposure does not apply.

V1. Infants and Children

The pesticide is to be applied to
strawberry, wine grape and table grape
to small areas in seven states as
previously described. Because of this
limited use pattern, and its low toxicity/
pathogenicity, there is minimal
potential for exposure and risk to
infants and children.

VII. Determination of Safety for U.S.
Population, Infants and Children

There is a reasonable certainty that no
harm will result from aggregate
exposure to the U.S. population,
including infants and children, to
Trichoderma harzianum strain T-39
from the limited use pattern of this
experimental use permit. This includes
all anticipated dietary exposures and all
other exposures for which there is
reliable information.
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VIIIl. Other Considerations

A. Endocrine Disruptors

EPA does not have any information
regarding endocrine effects of this
microbial pesticide at this time. The
Agency is not requiring information on
the endocrine effects of this pesticide at
this time; and Congress allowed 3 years
after August 3, 1996, for the Agency to
implement a screening and testing
program with respect to endocrine
effects.

B. Analytical Method(s)

The Agency is requiring standard
microbial assays and analytical methods
to identify the active ingredient and
potential contaminants.

C. Environmental Effects

This final rule also extends the
Experimental Use Permit associated
with the exemption from the
requirement of a temporary tolerance.
Data and information have been
provided to support the extension of the
EUP. The application of this pesticide to
the experimental fields is not likely to
have adverse effects on avian species,
fish and honey bee. These data include
two 14—day acute oral avian studies in
the mallard duck and bobwhite quail, a
96—hour study for freshwater fish, and
a honeybee study. While the studies
were not adequate for a section 3(c) 2(b)
registration, they are adequate for the
limited EUP. Additional data are
required for more extensive use
patterns.

IX. Conclusions

The Agency has concluded that the
experimental use of this pesticide will
not pose any adverse health effects to
the U.S. population, infants and
children, nor to the environment
because of the low toxicological profile
and the limited use patterns discussed
above for this EUP. As a result, EPA
establishes an exemption from
temporary tolerance requirements
pursuant to FFDCA section 408(j)(3) for
Trichoderma harzianum strain T-39 in/
on strawberry, table grape and wine
grape. This exemption from the
requirement of a temporary tolerance
expires November 30, 2000. This rule
also concurrently extends the
Experimental Use Permit to November
30, 2000.

X. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ‘“‘object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) as was provided in the

old section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which governs the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by November 16,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given under the “ADDRESSES”
section (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the hearing clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

Xl. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above, will be kept

in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

Electronic comments can be sent
directly to EPA at:
opp-docket@epamail.epa.gov

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket contol
number (OPP-300698). No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

XI11. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes an
exemption from the requirement of a
temporary tolerance requirement under
FFDCA section 408(d) in response to a
petition submitted to the Agency. The
Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require and prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629), February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
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Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing Intergovernmental
Partnerships (58 FR 58093, October 28,
1993), EPA may not issue a regulation
that is not required by statute and that
creates a mandate upon a State, local or
tribal government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget (OMB) a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded federal mandate on State,
local or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful

and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

In additions, since tolerance
exemptions that are established on the
basis of a petition under section 408(d)
of the FFDCA, such as the exemption in
this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

XII1. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 26, 1998.

Kathleen D. Knox,
Acting Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180 — [AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

2. Section 180.1201, is added to
subpart D to read as follows:

§180.1201 Trichoderma harzianum strain
T-39; exemption from the requirement of a
temporary tolerance.

Trichoderma harzianum strain T-39 is
exempted from the requirement of a
temporary tolerance in/on table grapes,
wine grapes and strawberries treated in
accordance with the Experimental Use
Permit 11678—-EUP-1. This exemption
from the requirement of a tolerance will
expire on November 30, 2000.

[FR Doc. 98-24839 Filed 9-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 180

[OPP—300707; FRL—6026-4]
RIN 2070-AB78

Desmedipham; Extension of
Tolerances for Emergency Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends time-
limited tolerances for residues of the
herbicide desmedipham in or on red
beet roots at 0.2 part per million (ppm)
and red beet tops at 15 ppm for an
additional 1-year period, to August 31,
1999. This action is in response to
EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on red beets. Section 408(1)(6)
of the Federal Food, Drug, and Cosmetic
Act (FFDCA) requires EPA to establish
a time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA.
DATES: This regulation becomes
effective September 16, 1998. Objections
and requests for hearings must be
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received by EPA, on or before November
16, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300707],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees”” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300707], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit I1. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Stephen Schaible, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 267,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703) 308-9362; e-
mail:
schaible.stephen@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of August 29, 1997 (62
FR 45741) (FRL-5738-5), which
announced that on its own initiative
and under section 408(e) of the FFDCA,
21 U.S.C. 346a(e) and (I)(6), it
established time-limited tolerances for
the residues of desmedipham in or on
red beet roots at 0.2 ppm and red beet
tops at 15 ppm, with an expiration date
of August 31, 1998. EPA established the
tolerances because section 408(1)(6) of
the FFDCA requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted

by EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of desmedipham on red beets for
this year growing season due to the
continued non-routine situation for red
beet growers in New York; the voluntary
cancellation of diethatyl-ethyl in 1993
has left growers with no registered
alternatives which provide adequate or
dependable weed control. Significant
economic losses are expected without
the requested section 18 use of
desmedipham. After having reviewed
the submission, EPA concurs that
emergency conditions exist for this
state. EPA has authorized under FIFRA
section 18 the use of desmedipham on
red beets for control of broadleaf weeds
in red beets.

EPA assessed the potential risks
presented by residues of desmedipham
in or on red beet roots and tops. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and decided that the necessary
tolerances under FFDCA section
408(1)(6) would be consistent with the
new safety standard and with FIFRA
section 18. The data and other relevant
material have been evaluated and
discussed in the final rule of August 29,
1997 (62 FR 45741). Based on that data
and information considered, the Agency
reaffirms that extension of the time-
limited tolerances will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerances
are extended for an additional 1-year
period. Although these tolerances will
expire and are revoked on August 31,
1999, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerances remaining in or on red beet
roots and red beet tops after that date
will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA and the
application occurred prior to the
revocation of the tolerance. EPA will
take action to revoke these tolerances
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

I. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (1)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural

regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by November 16,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
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received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number [OPP-300707]. No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

111. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule extends time-limited
tolerances that were previously
established by EPA under FFDCA
section 408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
In addition, this final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of existing time-
limited tolerances does not require the
issuance of a proposed rule, the

requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing Intergovernmental
Partnerships (58 FR 58093, October 28,
1993), EPA may not issue a regulation
that is not required by statute and that
creates a mandate upon a State, local or
tribal government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget (OMB) a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded federal mandate on State,
local or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal

governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

IV. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. house of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: August 21, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180 — [AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.
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2.1n §180.353, by revising the table
in paragraph (b) to read as follows:

§180.353 Desmedipham; tolerances for
residues.

* * * * *

(b) * * *

Expiration/
Commodity P%ﬁ Or;]er Revocation
Date
Red beet roots .. 0.2 8/31/99
Red beet tops ... 15 8/31/99
* * * * *

[FR Doc. 98-24844 Filed 9-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300705; FRL-6025-1]

RIN 2070-AB78

Myclobutanil; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for combined
residues of myclobutanil in or on
artichokes, asparagus, and peppers (bell
and non-bell). This action is in response
to EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on artichokes, asparagus, and
peppers (bell and non-bell) in California
(all three commodities), Michigan
(asparagus) and New Mexico (peppers).
This regulation establishes a maximum
permissible level for residues of
myclobutanil in these food commodities
pursuant to section 408(1)(6) of the
Federal Food, Drug, and Cosmetic Act,
as amended by the Food Quality
Protection Act of 1996. These tolerances
will expire and are revoked on July 31,
2000.

DATES: This regulation is effective
September 16, 1998. Objections and
requests for hearings must be received
by EPA on or before November 16, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300705],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance

Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300705], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300705]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: David Deegan, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 308—-9358, e-mail:
deegan.dave@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
tolerances for the combined residues of
the fungicide myclobutanil, in or on
artichokes at 1.0 parts per million
(ppm), asparagus at 0.02 ppm, and on
peppers (bell and non-bell) at 1.0 ppm.
These tolerances will expire and are
revoked on July 31, 2000. EPA will
publish a document in the Federal
Register to remove the revoked
tolerances from the Code of Federal
Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was

signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.”” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
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not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemption for Use of
Myclobutanil on Artichokes,
Asparagus, and Peppers (Bell and Non-
bell), and FFDCA Tolerances

The state of California requested
specific exemptions for the use of
myclobutanil on artichokes to control
powdery mildew, on asparagus to
control asparagus rust, and bell and
non-bell peppers to control powdery
mildew. Michigan requested a specific
exemption for use of myclobutanil on
asparagus to control asparagus rust.
New Mexico requested a specific
exemption for the use of myclobutanil
on bell and non-bell peppers to control
powdery mildew.

EPA has authorized under FIFRA
section 18 the use of myclobutanil on
artichoke to control powdery mildew in
California, on asparagus to control
asparagus rust in California and
Michigan, and on peppers (bell and
non-bell) for control of powdery mildew
in California and New Mexico. After
having reviewed these submissions,
EPA concurs that emergency conditions
exist for these states.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
myclobutanil in or on artichoke,
asparagus, and bell and non-bell
peppers. In doing so, EPA considered
the new safety standard in FFDCA
section 408(b)(2), and EPA decided that
the necessary tolerances under FFDCA
section 408(1)(6) would be consistent
with the new safety standard and with
FIFRA section 18. Consistent with the
need to move quickly on the emergency
exemption in order to address an urgent
non-routine situation and to ensure that
the resulting food is safe and lawful,
EPA is issuing these tolerances without
notice and opportunity for public
comment under section 408(e), as
provided in section 408(1)(6). Although
these tolerances will expire and are
revoked on July 31, 2000, under FFDCA
section 408(l)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerances remaining in
or on artichoke, asparagus, and peppers
(bell and non-bell) after that date will
not be unlawful, provided the pesticide
is applied in a manner that was lawful
under FIFRA. EPA will take action to
revoke these tolerances earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether myclobutanil meets EPA’s
registration requirements for use on
artichoke, asparagus, or on bell and non-
bell peppers or whether permanent
tolerances for these uses would be
appropriate. Under these circumstances,
EPA does not believe that these
tolerances serve as a basis for
registration of myclobutanil by a State
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any States other
than those already detailed within this
document to use this pesticide on these
crops under section 18 of FIFRA
without following all provisions of
section 18 as identified in 40 CFR part
166. For additional information
regarding the emergency exemption for
myclobutanil, contact the Agency’s
Registration Division at the address
provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ‘“‘safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than

the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute,” “‘short-term,” “‘intermediate
term,” and “‘chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.



49474 Federal Register/Vol. 63, No. 179/Wednesday, September 16, 1998/Rules and Regulations

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through

pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a *‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
(non-nursing infants <1 year old) was
not regionally based.

V. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of myclobutanil and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for the
combined residues of myclobutanil on
artichokes at 1.0 ppm, asparagus at 0.02

ppm, and peppers (bell and non-bell) at
1.0 ppm. EPA’s assessment of the
dietary exposures and risks associated
with establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by myclobutanil are
discussed below.

1. Acute toxicity. None. For acute
dietary risk, EPA has not identified an
acute dietary endpoint.

2. Short - and intermediate - term
toxicity. For short-term dermal Margin
of Exposure (MOE) calculations, the
Agency used the systemic NOEL of 100
mg/kg/day from a 21-day dermal
toxicity study in rats. This dose was the
highest tested in the study. The Agency
did not identify an inhalation endpoint.

For intermediate-term MOE
calculations, the Agency used the NOEL
of 10 miligrams/kilograms/day (mg/kg/
day) from a 2—generation reproductive
toxicity study in rats. At the Lowest
Effect Level (LEL) of 50 mg/kg/day,
there were decreases in pup body
weight, an increased incidence in the
number of stillborns, and atrophy of the
prostate and testes.

3. Chronic toxicity. EPA has
established the RfD for myclobutanil at
0.025 mg/kg/day. This RfD is based on
a chronic feeding study in rats using a
NOEL of 2.5 mg/kg/day and an
uncertainty factor of 100. At the Lowest
Observed Effect Level (LOEL) of 9.9 mg/
kg/day there was testicular atrophy.

4. Carcinogenicity. Myclobutanil has
been classified as a Group E chemical
(no evidence of carcinogenicity for
humans) by the Agency.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.443) for the combined residues
of myclobutanil alpha-butyl-alpha-(4-
chlorophenyl)-1H-1,2,4-triazole-1-
propanenitrile plus its alcohol
metabolite alpha-(3-hydroxybutyl)-
alpha-(4-chlorophenyl)-1H-1,2,4-
triazole-1-propanenitrile (free and
bound), in or on a variety of raw
agricultural commodities at levels
ranging from 25.0 ppm in raisin waste
to 0.02 ppm in cottonseed. Tolerances
have also been established (40 CFR
180.443(b)) for the combined residues of
myclobutanil plus its alcohol metabolite
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(free and bound) and diol metabolite
alpha-(4-chlorophenyl)-alpha-(3,4-
dihydroxybutyl)-1H-1,2,4-triazole-1-
propanenitrile, in meat, milk, poultry
and eggs, at levels ranging from 0.02
ppm to 1.0 ppm. Risk assessments were
conducted by EPA to assess dietary
exposures and risks from myclobutanil
as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure.

ii. Chronic exposure and risk. In
conducting this chronic dietary risk
assessment, EPA has made somewhat
conservative assumptions -- with the
exception of bananas, all commodities
having myclobutanil tolerances will
contain myclobutanil and metabolite
residues and those residues will be at
the level of the established tolerance --
which results in an overestimate of
human dietary exposure. For bananas an
anticipated residue estimate was used.
Percent crop-treated estimates were
utilized for selected commodities
included in the assessment. Thus, in
making a safety determination for this
tolerance, EPA is taking into account
this partially refined exposure
assessment.

The existing myclobutanil tolerances
(published, pending, and including the
necessary section 18 tolerances) result
in an Anticipated Residue Contribution
(ARC) that is equivalent to the following
percentages of the RfD:

Population Sub- ARC mg/
P group ity | %R
U.S. Population (48 | 0.004283 17%
states)
Nursing Infants (<1 | 0.006365 25%
year old)
Non-Nursing In- 0.018836 75%
fants (<1 year
old)
Children (1-6 years | 0.011508 46%
old)
Children (7-12 0.006924 28%
years old)
Northeast Region 0.004573 18%
Western Region 0.004880 19%
Hispanics 0.005066 20%
Non-Hispanic Oth- | 0.004443 18%
ers

The subgroups listed above are: (1)
the U.S. population (48 states); (2) those
for infants and children; and, (3) the
other subgroups for which the
percentage of the Rfd occupied is greater
than that occupied by the subgroup U.S.
population (48 states).

2. From drinking water. Chronic
exposure and risk Based on information
available to EPA, myclobutanil is
persistent and not considered mobile in
soils with the exception of sandy soils.
Data are not available for its metabolite
alpha-(3-hydroxybutyl)-alpha-(4-
chlorophenyl)-1H-1,2,4-triazole-1-
propanenitrile. There is no established
Maximum Contaminant Level for
residues of myclobutanil in drinking
water. No Health Advisory Levels for
myclobutanil in drinking water have
been established. The **Pesticides in
Groundwater Database” (EPA 734-12—
92-001, September 1992) has no
information concerning myclobutanil.

EPA has estimated ground and surface
water concentrations for myclobutanil
based on the label rate of 0.65 Ibs active
ingredient (a.i.)/acre and assuming 15
applications per season. (The water
numbers were based on turf.) The
surface water numbers are based on the
results of GENEEC model run. The
ground water numbers are based on a
screening tool, SCI-GROW, which tends
to overestimate the true concentrations
in the environment.

Surface water EEC based on the
results of a GENEEC model run

Acute = 145.96 ppb (0.14596 ppm or
mg/L)(maximum initial concentration)

Chronic = 118.6 ppb (0.1186 ppm or
mg/L)(average 56-day concentration)

EPA divides the 90/56-day GENEEC
value by 3 to obtain a value for chronic
risk assessment calculations. Therefore,
the surface water value for use in the
chronic risk assessment would be 0.04
ppm or mg/L.

Ground water EEC (SCI-GROW
estimate)

3.6 ppb (0.0036 ppm or mg/L) (use for
both acute and chronic)

Chronic exposure from surface water
is calculated below. Chronic exposure
from ground water is lower.

EPA has calculated drinking water
levels of concern (DWLOCs) for chronic
(non-cancer) exposure to be 0.7 ppm for
U.S. population, 0.6 ppm for Hispanics,
and 0.06 ppm for non-nursing infants
(<1 yearold). To calculate the DWLOC
for chronic (non-cancer) exposure
relative to a chronic toxicity endpoint,
the chronic dietary food exposure (from
DRES) was subtracted from the RfD to
obtain the acceptable chronic (non-
cancer) exposure to myclobutanil in
drinking water.

The estimated average concentration
of myclobutanil in surface water is 0.04
ppm. Chronic concentrations in ground
water are not expected to be higher than
the acute concentrations. The estimated
average concentrations of myclobutanil
in surface water are less than EPA’s
levels of concern for myclobutanil in

drinking water as a contribution to
chronic aggregate exposure. Therefore,
taking into account the present uses and
uses proposed in this action, EPA
concludes with reasonable certainty that
residues of myclobutanil in drinking
water (when considered along with
other sources of exposure for which
EPA has reliable data) would not result
in unacceptable levels of aggregate
human health risk at this time.

EPA bases this determination on a
comparison of estimated concentrations
of myclobutanil in surface waters and
ground waters to back-calculated “‘levels
of concern’ for myclobutanil in
drinking water. These levels of concern
in drinking water were determined after
EPA has considered all other non-
occupational human exposures for
which it has reliable data, including all
current uses, and uses considered in
this action. The estimates of
myclobutanil in surface waters are
derived from water quality models that
use conservative assumptions (health-
protective) regarding the pesticide
transport from the point of application
to surface and ground water. Because
EPA considers the aggregate risk
resulting from multiple exposure
pathways associated with a pesticide’s
uses, levels of concern in drinking water
may vary as those uses change. If new
uses are added in the future, EPA will
reassess the potential impacts of
myclobutanil on drinking water as a
part of the aggregate risk assessment
process.

3. From non-dietary exposure.
Myclobutanil is currently registered for
outdoor residential and greenhouse use
on annuals and perennials, turf, shrubs,
trees, and flowers. EPA has determined
that these uses do not constitute a
chronic exposure scenario, but may
constitute a short- to intermediate-term
exposure scenario (Note: the
intermediate-term potential exposure
would come from Post-application
(dermal for adult; and dermal +
ingestion of soil only, due to the
persistence of the pesticide in soil, for
toddlers). Other intermediate-term
exposure scenarios are unlikely as
dissipation is strongly influenced by the
growth of the grass which needs weekly
mowing (more frequently in spring) and
most dissipation studies on lawns show
considerable tailing off of residues by
day 3 or 4; thus, the expectation of
significant residues is very unlikely.

4. Homeowner-use Products. End-use
products containing the active
ingredient, myclobutanil, are marketed
for homeowner use. The homeowner
use with the greatest potential for
exposure takes the form of small scale
lawn application (other additional
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application uses are on roses, flowers,
ornamental shrubs and trees) of a
soluble concentrate with a hose-end,
backpack, or trigger bottle sprayer.
Application of these products is
recommended at two week intervals.
Short-term (and not intermediate-term
exposures, because of the amount of
time it takes to mix, load, and apply this
product) exposure is considered only.
Short-term exposure, pre- and during
application, will be considered an
aggregate potential exposure: a
summation of this exposure will include
exposure levels for: the mixer + loader
+ applicator + Post-application on day
zero (day of application). Short- and
intermediate-term exposure will be
considered during post-application
(Note: Intermediate-term exposure is
addressed only during post-application
scenarios).

5. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and ‘“‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “‘available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency'’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
myclobutanil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
myclobutanil does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that myclobutanil has a
common mechanism of toxicity with
other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Chronic aggregate exposure and
risk. Using the partially refined
exposure assumptions described above,
EPA has concluded that aggregate
exposure (food, water, and residential)
to myclobutanil will not exceed EPA’s
level of concern. For the U.S.
population, 17% of the RfD is occupied
by dietary (food) exposure. The
estimated average concentrations of
myclobutanil in surface and ground
water are less than EPA’s levels of
concern for myclobutanil in drinking
water as a contribution to chronic
aggregate exposure. Therefore, EPA
concludes with reasonable certainty that
residues of myclobutanil in drinking
water do not contribute significantly to
the aggregate chronic human health risk
at the present time considering the
present uses and uses proposed in this
action. EPA has determined that the
outdoor registered uses of myclobutanil
would not fall under a chronic exposure
scenario. EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate chronic exposure
to myclobutanil residues.

2. Short- and intermediate-term risk.
The short-term NOEL for dermal
exposure is based on a dermal exposure
toxicity study. Since the NOEL is based
on a dermal study, oral exposures

generally cannot be used directly to
calculate a short-term aggregate
exposure. However, because EPA
determined that a dermal absorption
factor of 100% should be used for risk
assessment, oral exposures need not be
multiplied by a modifying factor
(converted to dermal equivalents) so
that they can be compared to the dermal
endpoint.

The chronic dietary exposure and
calculated dietary MOE for the U.S.
Population is as follows: MOE= 23,000,
based on ARC of 0.004283 mg/kg/day.

The intermediate-term exposure
scenarios and calculated MOE for the
U.S.Population is as follows: MOE=
2,300, based on ARC of 0.004283 mg/kg/
day.

'I¥here is a potential for short-term
exposure from drinking water. However,
as estimated average concentrations of
myclobutanil in surface and ground
water are less than EPA’s levels of
concern for drinking water as a
contribution to chronic aggregate and
acute aggregate exposures, contribution
to short-term exposure should not
exceed EPA'’s levels of concern either.

EPA concludes that short-term
aggregate MOEs for adults are
acceptable considering the default
assumptions used in the derivation of
exposure estimates and the fact that a
LOEL was not identified in the 28-day
rat dermal toxicity study the highest
dose tested (HDT) was the NOEL in this
study used to determine the MOE.
Chemical-specific dissipation data and
residential use/usage information are
required to further refine these post-
application exposure estimates.

D. Aggregate Cancer Risk for U.S.
Population

Myclobutanil was classified by the
Agency as a Group E chemical (no
evidence of carcinogenicity for
humans). Thus, a cancer risk assessment
was not conducted.

E. Endocrine Disruptor Effects

EPA is required to develop a
screening program to determine whether
certain substances (including all
pesticides and inerts) “may have an
effect in humans that is similar to an
effect produced by a naturally occurring
estrogen, or such other endocrine
effect....” The Agency is currently
working with interested stakeholders,
including other government agencies,
public interest groups, industry and
research scientists in developing a
screening and testing program and a
priority setting scheme to implement
this program. Congress has allowed 3
years from the passage of FQPA (August
3, 1999) to implement this program. At
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that time, EPA may require further
testing of this active ingredient and end
use products for endocrine disrupter
effects.

Based on the adverse testicular
findings, and increase in the number of
stillborns, and a decrease in pup weight
gain during lactation, in the chronic
toxicity and reproduction studies in
rats, myclobutanil should be considered
as a candidate for evaluation as an
endocrine disruptor.

F. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children —i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
myclobutanil, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

ii. Developmental toxicity studies. In
the developmental study in rats, the
maternal (systemic) NOEL was 93.8 mg/
kg/day, based on rough hair coat, and
salivation at the LOEL of 312.6 mg/kg/
day. The developmental (fetal) NOEL
was 93.8 mg/kg/day based on
incidences of 14th rudimentary and 7th

cervical ribs at the LOEL of 312.6 mg/
kg/day.

In the developmental toxicity study in
rabbits, the maternal (systemic) NOEL
was 60 mg/kg/day, based on reduced
weight gain, clinical signs of toxicity
and abortions at the LOEL of 200 mg/
kg/day. The developmental (fetal) NOEL
was 60 mg/kg/day, based on increases in
number of resorptions, decreases in
litter size, and a decrease in the viability
index at the LOEL of 200 mg/kg/day.

iii. Reproductive toxicity study. In the
2-generation reproductive toxicity study
in rats, the parental (systemic) NOEL
was 2.5 mg/kg/day, based on increased
liver weights and liver cell hypertrophy
at the LOEL of 10 mg/kg/day. The
developmental (pup) NOEL was 10 mg/
kg/day, based on decreased pup body
weight during lactation at the LOEL of
50 mg/kg/day. The reproductive (pup)
NOEL was 10 mg/kg/day, based on the
increased incidence of stillborns, and
atrophy of the testes, epididymides, and
prostate at the LEL of 50 mg/kg/day.

iv. Pre- and post-natal sensitivity. The
pre- and post-natal toxicology data base
for myclobutanil is complete with
respect to current toxicological data
requirements. Based on the
developmental and reproductive
toxicity studies discussed above, for
myclobutanil there does not appear to
be an extra sensitivity for pre- or post-
natal effects.

v. Conclusion. Based on the above,
EPA concludes that reliable data
support use of the standard 100-fold
uncertainty factor and that an factor is
not needed to protect the safety of
infants and children.

2. Chronic risk. Using the partially-
refined exposure assumptions described
above, EPA has concluded that
aggregate exposure to myclobutanil from
food ranges from 25% of the RfD for
nursing infants (<1 year old), up to 75%
for non-nursing infants (<1 year old).
EPA generally has no concern for
exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for exposure to
myclobutanil in drinking water and
from non-dietary, non-occupational
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to myclobutanil
residues.

3. Short- or intermediate-term risk.
The short-term NOEL for dermal
exposure is based on a dermal exposure
toxicity study. Since the NOEL is based

on a dermal study, oral exposures
generally cannot be used directly to
calculate a short-term aggregate
exposure. However, because EPA
determined that a dermal absorption
factor of 100% should be used for risk
assessment, oral exposures need not be
multiplied by a modifying factor
(converted to dermal equivalents) so
that they can be compared to the dermal
endpoint.

The chronic dietary exposure and
calculated dietary MOE for infants (non-
nursing, < 1 year old) is 5,300, based on
ARC of 0.018836 mg/kg/day.

The dermal residential exposure is
0.85 mg/kg/day (reentry). The calculated
dietary MOE for non-nursing infants (<1
year old) is 5,300.

For the short-term aggregate risk of
the most highly exposed subgroup (non-
nursing infants (<1 year old)), the
calculated MOE is 120. There is a
potential for short-term exposure from
drinking water. However, as estimated
average concentrations of myclobutanil
in surface and ground water are less
than EPA’s levels of concern for
drinking water as a contribution to
chronic aggregate and acute aggregate
exposures, contribution to short-term
exposure should not exceed EPA’s
levels of concern either. EPA concludes
that short-term aggregate MOEs for non-
nursing infants (<1 year old) are
acceptable.

V. Other Considerations
A. Metabolism In Plants and Animals

The nature of the residue in plants is
adequately understood. The residue of
concern is myclobutanil plus its alcohol
metabolite (free and bound), as specified
in 40 CFR 180.443(a).

B. Analytical Enforcement Methodology

An adequate enforcement method is
available to enforce the established
tolerances. Quantitation is by Gas
Liquid Chromatography (GLC) using an
Nitrogen/Phosphorus detector for
myclobu-tanil and an Electron Capture
detector (Ni€3) for residues measured as
the alcohol metabolite.

C. Magnitude of Residues

Residues of myclobutanil and its
alcohol metabolite are not expected to
exceed 1.0 ppm in/on artichoke, 0.02
ppm in/on asparagus, and 1.0 ppm in/
on peppers (bell and non-bell), as a
result of these section 18 uses.
Secondary re